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Mr. George keyno1dc VV

Departnent ofoerce
=Washington, D. C.

Deax-Geoz’ge:

In the pending iiscuiiion on copu1sory licensing of patents (in
gLand. cailed Vlieen8es of rightu) the interneition.1 ralationa ol the
United tate sbould. beV kitresied ch more tan aCwi11y iS @QiW. AS:
a matter of fact, aLl eountriea, with the UxØte4 ttc the cs.1yexoep-
tion, lia.va compulcory icease one or another form. -

effeot of this situation i that- American patents taken out abroaci e
ub cet. to compulsory licenses. while foreign patet t,Ekan out within
tha IJuited states are uot ubeot to such. oompulaory licenses. The
Patent Oozmissioner once expressed the. opinion that patents f Aeri—
canwVtaken out abroad were protected against. compulsory licensee y. the
existthg international convention or by.. covention beWe6n the Uaied-.
States anu individual, foreign countri. That, is abeo1utey. iuao,rrect.
There was a treaty between t VItOd States sud Germany which prohibit,V
ed the. grant of corn sory lieeiws on patents te out in Germany by
buericanc, but only to the extent as the compulsory licence is based
on non—use. However, the. .grawt of ornpulaory Aioenaes on patents takeu
out by Ameriosna is not restricted. any intermtiona1 reerneutr ii’
the basis at the grunt. ie the prö:bection oi public welfare.

V.:

The Gcrnn &tpreme Court repeatedly interpreted the treaty with the
United States of February 23, 1909, which has been reenacted on May ,
1922, as described Vliere.
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V iish. to caLl your attention tO two iiuportunb aea whioh aro#e
during the war. Vjfl Sweden. Aga—Ba.ltic, a: weish corporation, itencied
to use the edih. pateta of Sperry (yroscope, especially the wectiah
Patent No. 85,510 covering a ievice for- temperature compensation, and
the Lwedian Patent No. d5,777, covering a method of air noie adjust—

V Ieat. Aa—Ba1tic, Stockholm, brouGht a suit. sgaizu.t, Sperry Gyroscope
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in’the courts of Bwoden in 1942. Tne court granted the compulsory license

against a lump sum payment of 25 Swedish kron for beth patents, on the ground

that Sperry never had.used these patents within the territory o Sweden.

A very- ,inilar dciion has been reached by the Swedish courts luring this

war in regard to the very important neoprene patents of Dupont.

1•knothcr case of niacrimination against Aaiericn interests following from

th lack of compulsory license legislation is the £oUowiigz The most im—

portant pharmaceutic.d. pat4its of I.’i. Farben have been assigned in igianci

tothe Bay-er Products, iatu. in London and in the United States to Vinthrop

Chemical Crrnipiny. The shares o Bayer Proicts, Ltd. in London were 50%

owned by i.G. iarben and 50% by Sterling. The trademarks which had to be

used to bring these patented products on the market were owned by the American

Sterling firm. in the United States the shares of dinthrop were divided

equally between General Aniline & Yilia Gorp., an affiliate of I.G. Farben

and Sterling, while under a provision of the by—laws of Sinthrop included not

too long before the war, Sterling had a votinj control. Under the British

compulsory license statute licen&ea on thc patents have been granted to almost

the entire &iglish pharmaceutical industry. Urider English law whenever patents

are licensed on a compulsory license basis the corroaponcaing trademarks can

be licensed too. in accordance with this provision the Eugliah Comptroller

of Patents permitted the English pharmaceutical procaucers to use the trade

marks owneci by Sterlii. Here we have riot only a discrimination against

Sterling but also a very substantial uiscrimination against the American

public which does riot have the benefit of using the German patents and trade

marks free, while the British inccustry has this benefit.

In a further letter 1 am going to show the very sariou nnndicap which

is in to arise £or the United States and the Secretary of Commerce1 en

trusted with the dissemination of German technology. The o thur United Nations

are not subjected to such handicap because of their compulsory license pro—

visionc.

In thIs connection I jouid like to refer to a statement of Mr. i,arnard

I3aruch. He represented the United States on the very important economic

committee at the Peace conference in Paris in 1919. This committee included

in the treaty a provision that even alter the war each of the Allied untions

may issue ruie of discriminatory character against German patents. In his

book “The Mcking Of The Reparations beonomic Sections 01 The Treaty”,

Barach states: “Insofar as the United States is concerned it is important

that the treaty raskes this reservation and that it is accepted by Germany so

that in case any improper use by Germans of the American patent system should

again take place, the power to ueal with it ;ouiu have been reserved by agree

ment and could be put in affect by an act of origresa. Inasmuch as Germany

has always had a similar reservation the effect of this part of the treaty

is to bring the two countries on practically the same footinz.” (p. 119). $
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A compulsory license statute today woulu put the United States on the
same basis as the other nations.

Sincerely,

HElti RICH &rDNSThIN
HK:km

C.C. to Walton Hamilton
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