
CARTEL CONTROL: A RECORD OF FAILURE
HEINRICH KRONSTENt AND GERTRUDE LEIGHTONft

‘UHF. political and economic influence of the Lnied States, as ac
centuate(l by \Vorld War II, emphasizes a national responsibility in
Cofltril)UtitIg a WjSC solution to the l)rol)lem currently presented by
cartels and combines.1 ‘The problem involves not only internal eco
nomic affairs; it is inexorably linked with I nited States policy towards
the world at large. The proposals,2 therefore, of those who seek to
substitute the English and Continental system of “controlled”
cartels and combines for the present American law, which strictly
prohibits such monopolies, would seem to warrant careful considera
tion. More particularly, attention should be (lirected to the precedents
upon which the proposals are based. Since these are mainly European
in origin, it seems fitting at the close of one Phase of European economic
life to examine the nature of these precedents and to appraise. with
particular reference to Germany,4 the development of one kind of
cartel and combine ‘‘control.

A principal source of contention between proponents of prohibition

t Special Attorney, United States Department of Justice, and Professor of Law,
Ocorgetown Law School. The opinions expressed in this article do not necessarily reflect
the views of the l)epartment of Justice.

ft Formerly Note Editor, Yale Law Journal.
1. Distinguished from a “comhine”—which may he defined as an economic entit,

vertical in structure and comprised of corporations. partnerships or other business associa
tions unified in a central authority by various legal devices—the cartel has been described
by Rudolf Callmann:

“A cartel agreement adjusts the business activities of its members—of merchants of a
particular field of industry or trade—to a given market. In particular it adjusts productive
capacity in a given industry to the demands of the market, trying to correct the usual tend
encv of output capacity to outrun these demands. Such an adjustment among competitors
limits or eliminates competitive freedom. A cartel is always a horizontal association:
I define a cartel as:

a contractual association of legally independent entrepreneurs in the same or
similar field of business formed with the intent, effect or potent ialitv of influencing
the market by means of regulation of cometi1ion.”

See Hearings before the TNEC on Inr.testigation of Goncentration of Economic Poirer, 76thCong., 3rd Sess, (1940) pt. 25, 13347 (hereinafter cited as HEARINaS).
2. See NATIONAL FoREIGN TRADE CouNciL, INc., MEMoRANDuM ON REGULATORY

MEASURES AFFECTING AMERICAN FOREIGN TRADE (1944) passim; Haussmann and Abeam,The International Control of Garlels—Past and Future (1945) 20 THouGwr 85; Perkins,Cartels: What Shall We Do About Them? (1944)189 HARPER’s 570.
3. See SEAGER AND GuLIcK, TRUST AND CORPORATION PRoBLEMS (1929) 663 et seq.;

HEARINGS, assim, especially 13355; Kronstein, The Dynamics of German Girt.. ‘s and Patents
I(1942)9U,0FCUIL REV.643.

4. The absence of published decisions from Poland and Southeastern Europe generally, where administrative agencies have functioned pursuant to statutory authorityWithout sustaining tribunal decisions, has confined much of the material that follows toGerman sources, The latter, however, are typical of the European development as a whole.
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and proonents of control is the manner in which the “public interest”
may best be safeguarded. To the latter, the present world econonw
seems to have advanced beyond the stage of “free competition,” and
“control” appears more practical and realistic than prohibition; for
control, it is urged, may restrain monol)olistic abuse while encouraging
industrial concerns in the promotion of activities favorable to the
public interest,

Prohibition, on the other hand, assumes that the public interest is
best served by the preservation of economic freedom and equal bar
gaining power in contractual relationships. It does not of course ex
clude the exercise of sonic control, but it requires that such control as
exists be exercised by a government militant in its effort s to secure a
free market; it requires the abolition of economic institutions which
tend to inhibit, coerce or disrupt the natural balance of free coml)eti
tion. From this point of view, the claim of proponents of “control’
that the fundamental contract relation is outmoded, appears somewhat
naive, Doubtless a completely unregulated market is a thing of the
past, but there is a difference of no small degree between “control”
for the purpose of maintaining a naturally achieved economic balance,
where individual as well as corporate activity is permitted free ex
pression, and “control” designed to “make do” existing monopolies by
attempting to purge them o4’ their more aberrant traits.

But even if “control” in the latter and narrower sense were per
mitted to supersede prohibition, it would seem to require a formulation
of objectives as clear and as definite as the principle of free competition
implicit in prohibition. Once the latter is abandoned the substitute
must be accompanied by a positive statement of public policy. In the
absence of such legislative commitment, administrative and judicial
agencies entrusted with control of cartels and combines have tfl”
often found themselves obliged to accept as the criterion of the public
interest what cartels themselves have preordained.

One of the principal reasons for the failure of European control has
been precisely this inability of legislative bodies to arrive at a satisfac
tory definition of the “public interest”; there has been little statutory
guidance among the conflicting claims of adverse parties. As a result,
the question was repeatedly raised: did the public interest lie with
technologically weak members of a wire cartel 6 which urged govern
ment support of the existing price structure, when a break in the
market would have permitted technologically strong members of the
cartel to obtain control of the few remaining firms? Did it lie with the
German coal industry which in 1931 sought to “reform” backward coal

companies iy government release of the entire industry from cartel
ol)ligations so as to force such companies out of l)usincss, if they failed
to meet the in(luStrV’S (leman(ls? Or was the 1)UbljC interest (in the
side of locomotive and railroad car manufacturers in their opposition
to a Gennan government-owned railroad which urged cartelizat ion of
these supply companies with a view to establishing higher prices by
means of supply quotas? The French and Gennan governments them
sel es were confronted with similar questions in hax ing to decide
whether to Support national and international cartel prke Policies in
respect to potash and phosphate industries, largely French go ernment
property,° and in respect to the aluminum industry of which the
Gennan government oxvne(l 90 percent. 10 Was it in the I)ublic interest
to promote profits through high 1)rices, or by favoring low prices to
assure fanners a suj)J)lv of cheap fertilizers ‘and manufacturers cheap
light metals? “ The list may be extended indefinitely, yet it suggests
that once the automatic protection of public interest through the
preser ation of contractual equality was remo ed, agencies of ontrol
became engulfed in a task of enormous intricacy, a task in olving
niceties of distinction which an agency could hardly hope to rcsohe
wit hoti t vigorous legislative assistance.

The basic tlivergence of these two views of control, centering funda
mentally in disagreement as to the character of the J)ul)Iic interest, as
well as in diametrically oppose(l methods of securing its preservation,
cannot l)e too strongly emphasized. Recognition of this dichotomy of
viewpoint is essential to an understanding of the development of
European cartel regulation; it makes Particularly significant the dis
position of “control” proponents to point repeatedly to the exemplary
Success of European regulation,’2 For historical fact would seem to
indicate clearly that the success is only exemplary in terms of a shifting,
irresponsible concept of public welfare,

7. Frankfurter Zeitung, Jan. 25, 1931, p. 5, col. 1.
8. Id.,Jan.13,1931,p,5,col.1
9. See statement of the Assistant to the Attorney General in documents attached tothe consent decree in lnited States v. Deutsche Kalisvndikat Gesellschaft S. D. N. V.1924 In Equity; No. 4124. See also re phosphates, Bulletin Quotidien, Paris. Dcc. 13. 1933.10. Liit, I3ETEII.IGUNGS UND FINANzIERUNGSGESELLSQIIAFTEN (1930 557. In1931, as a further example, the Netherlands government yielded to the pressure of thePh1i5 electrical firm and granted an extension in lamp patents which carried at least threeyears beyond the permissible statutory period, but assured Holland a proper share in thepropcjsed extensioi of the international electric bulb cartel. See Frankfurter Zeitung,March 19, 1931, p. 5, col. 3, p. 6, col. 3,

11. Thus it is frequently argued that only by means of cartel agreements in nitrogen,for example, could I. G. Farbeninclustrie have made profits sufficient to support its valuableresearch in oil and rubber; that such research was of greater “public interest” to Germanythan the interest of the farmer, a principal nitrogen Consumer.12. NATIoNAL FOREIGN TRADE CoUNcIL, INC., op. ü. sufra note 2, at 111 ci seq.

S. Seeinfrap. 305 and p. 317.
6. Frankfurter Zeitung, August 6, 1931, p. 3; CALLMANN, DAs DEuTscHE KARTELT

cni (1934) 473 (hereinafter cited KARTELLRECHT).
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JUDICIAL LATITUDE PERMITs DIsINTEGRATIoN OF FREE COMPETITION

The collapse of free enterprise in Europe was due more to the failings
of judicial enforcement than to the weakness of protective legislation.
Legislative action had not been remiss. for the step from the closed
economic systems of the pre-French Revolution period to free competi
tion was the result of a well-considered adoption of the liberal economic
system.13 Not inappropriately it was the legislature of Revolutionary
France which first denounced interference in the “natural” balance of
economic forces as a violation of the i)asic rights of mankind.’4 Later
the Criminal Code of 1810 decreed imprisonment for any one who in
dividuallv or in cooperation with others negotiated transactions in
order to obtain profit not resulting from “a free and natural balance of
competition.” ‘ Notwithstanding these directions, as early as August
29, 1833, the criminal division of the Court of Paris 16 declared valid,
subject to certain conditions, a plan of price-fixing S1X)nSored by a
group of manufacturers. Although the Court found that in periods of
depression the protection of industry was of superior importance to
the protection of the liberal economy, the decision remained an excep
tion until 1891, when the civil division of the Court of Paris first con
strued the Criminal Code as admitting a distinction between “good”
and “bad” cartels: no objection to the cartel was allowed if its goal was
“the defense of the common interests” of the people engaged in an in
dustry)7 The new doctrine gained recognition rapidly.’ By 1911 the
Courde Cassation had a(lopted it, with minor modifications: the test of
a “good” cartel now depended upon whether a “normal” Price was sus
tained and whether this resulted in “normal” as opposed to “excessive”

13. See B0EHM, VETrBEWERB uo MoNoi’oLKAssPF (1933) 319 et seq., especially 329
It should be mentioned that the author of this distinguished book, Franz Boehm, continued
his efforts against monopoly in Germany even under the Nazi regime, for which activity he
was excluded from office and deprived of income. Today he is Rector of the University of
Freiburg, where he is joined by a number of courageous liberals, such as Eucken, Dietle, and
Lampe.

14. Law of June 14, 1791 (Loi Chapelier), 3 Lois ET AcTE5 DU G0uvERNEMENT 274
(1835); see TcHERN0FF, ENTENTE5 EcoNoMiQuEs ET FiNANcIREs: CAWrELs, SYNDIcATS,
TRusTs, HoLDINGs (1933) 358.

15. CoDE PNAL (1810) art. 419. This provision remained in force until September 3,
1926. See MAzEAuD, LE RkGLME JuRJDiQuE DES ENTENTE5 INDUSTRiELLES ET C0MMER-
CIALES EN FRANCE (1928) 83 et seq., especially 84. Garraud, L’Etat actuel de Ia legislation et
de Ia jurisprudencefrangaises rekitives a l’accaparement, a La speculation illicite ci aux coalitions
(France, 1924) BuLLETIN DE LA SociErft DE LEGiSLATIoN COMPARI6E 344.

16. Cour de Paris, August 29, 1833, digested in Indusirie ci Commerce, 424 and note,
27 DALL0z, RPERToIRE MfrrlIoDIQuE (1845) 791.

17. Cour de Paris, April 14, 1891 [1893] REcuRIL PERI0DIQuE DE JURISPRUDENCE
(Dalloz) II, 70—1.

18. See e.g. Cour de Grenoble, May 1, 1894, [18951 REcuEli. PRIoDiQuE DE JURIS
PRUDENCE (Dalloz) II, 221; Cour de Bordeaux, Jan. 2, 1900, [19011 id. II, 150, aff’g Trib.
Comm., Périgueux, June 2, 1899.

profit.’9 The seemingly slight shift in this decision from “natural” price
to “normal” price does not fail to betray, however, the fundamental
regression from one attitude to another; from an economic system
which assumes an objective standard capable of enforcement by the
courts, to a system based upon a subjective standard deri ed from
declarations of businessmen as to the reasonableness of their profits.
As if unaware of the far-reaching effect of this development, the French
legislature ratified on December 3, 1926, what the courts had already
accomplished.’0

In Central and Southeastern Europe events showed a similar de
velopment. Despite legislative l)rohibition 21 against business agree
ments tending to raise prices to public disadvantage, 22 the courts of the
several Balkan countries dominated by Austrian law refused or were
unable to curb the expansion of cartel agreements. By 1902 over fifty
cartels of national importance were already functioning actively in
Austria.” The Austrian courts continually interpreted Prohibitive
statutes, admittedly designed to protect free competition, as rendering
such agreements not void but unenforceable.24 And since courts would
not therefore entertain suits, parties to agreements were enabled to
achieve their purposes without court supervision or interference, Thusnnly dissatisfied parties willing to risk complete loss of their cartel

19, (‘hatnbre des Requêtes de Ia Cour tie Cassation, Decision of May 3, 1911, [19121
RFcUi.I,. PR1ooIQuE Nt JURISPRUDENCE (Dalloz 1, 33; see also previous decision ofTribunalde Commerce do Saint-Etienne, April 11, 1Q11, (France, Nov. 2, 1911 12 GAzErI’E
JUIICIAIRE ET (otMERcI1,E DE LyoN.

20. This was brought about through amendment of the Criminal Code. See MAZEAUD,
op. cit. supra note 15, at 91.

21. l)uring the period prior to World War I.
22. For the principal provisions see 4 of the Austrian statute kaling with “coalition,” where “any understanding between merchants, the purpose of which is to inCreaseprices of . . . merchandise to the disadvantage of the public” was de iared unenforceable,

Law of April 7, 1870, [1870] RitIcusGF:SETZBLArr, No. 43. On Czechosioakian law generally,
5CC IIFXNER, GRTJ’SDI.AGEN’ DES TSCHECHOSLOWAKIsCHEN KARTELLRE(HTES (1Q2Q 63. Seealso Menzel, Die wirischafilichen Kartelle und die Rechtsordnung (Deutschiand, 1895) 61
SCHRIFTEN 1)ES VEREINS FUER SocIALP0LITIK 23: \‘eiss-Wellenstein, A’nderung ond Vereinheztlichung drr Kartellgesetzgebung (Deutschland, 1Q28) 1 VERHANDLUNGEN DES FUENFUNDDRE1SSI(;STEN 1)Et’TsCHEN JURISTENTAGEs 181; Landesberger, Welch Massregeln empfehlensick fuer die rechtliche Behandlung der Industrie Karielle? [1902] 2 VERHANDLUNGEN DES
SECHSUNDZWANZIGSTFN DE UTSCHEN J URISTENTAGEs 294.

23, For a discussion of the development of Austrian cartels see Weiss’Vellenstein suranote 22,
24. See Klein, [1902] 3 VERHANm.UNGEN DES SECHSUNDzwANZIGSTEN DFUTSCREN

JURISTENTAGES 299. One of the earliest of the decisions, however, actually voided a cartelagree: the Austrian electric light bulb cartel was adjudged without effect on the groundthat since the poorer classes of society could scarcely afford the lowest prices established byfree enterprise, artificial price elevation above that level could only result in harm to thePublic generally. See Decision of September 26, 1905, No. 10537, (1916) 8 (NEuE FOLGE)SAMMLUNG VON ZIVILREcWrLICHEN ENTSCEEIDUNGEN DES ORER5TEN GERICHrsH0FESNo. 3163,
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connections attempted to litigate in their own protection, a step soon
found so regrettable in the face of ensuing boycott by cartel niembers 25

that between 1878 and 1938 only eight cases involving cartels were
brought into the highest court of Austria, In 1916 the court declared 26

that the question of harm arising from increased prices would not be
considered, since in its opinion the cartel price:

saved an important branch of the Austrian industry whose
existence otherwise would have been threatened in a time of eco
nomic emergency. Nothing could he more advantageous to the
public than the saving of an industry. Any individual disadvantage
due to an increase in price would be off-set by removing from the
cartel any illegality which might result from a price increase or
from any inconsistency with good ethics.”

In Germany the basic economic statute, the Gewerbeordnung of
June 21, 1869, provided: “All trade is open to everyone, unless this
statute provides exceptions from or limitations upon this rule,” 29 The
Reichsgericht decision of February 4, 1897,° however, adroitly (Ic
prived this declaration of its substance, and further entrenched the
doctrine of “good cartels.” 31 The case involved an action for specific
performance of a cartel agreement; the cartel management representing
a Saxonian wood pulp producers’ association, sought to hold a member
to the purposes of the organization, which were “to prevent harmful
competition among manufacturers and to obtain reasonable prices.” 32

The opinion of the Reichsgericht expressed views familiar to American
cartel proponents:

“If in any industrial field prices decrease to such an extent that
the existence of a profitable industry is endangered, public welfare
itself is in issue. . . . In its interest unreasonably low prices
should be avoided. . . . Often the legislature itself tries to increase

25. Arbitration was the chief means by which such boycotts were made effective. See
Kronstein, Business Arbilrtrtion—Instrumen of Privak Government (1944) 54 YALE L. J. 36,
42—4.

26. Decision of March 28, 1916. [1916 JuRIsTIscHE BLArrER 225.
27. Ibid.
28. [1869—701 BUNDESGE5ETzBLArT 245.
29. Section 1 of the Gewerbeordnung.
30. (1897) 38 ENT5CBEIDuNGEN DES REIdHsGERrcwrs iw ZIVIL5AcTIEN (hereinafter

cited R. G. Z.) 155.
31. The development in Germany appears to have been largely the same as in other

countries, despite the common view that German cartels were originally governnient
sponsored. See B0ERM, WETrBEwER3 UND M0N0P0LICAMPF (1933) 197, 317. Boehm’s
contributions to the whole problem of monopoly have been considerable. Dr. Kronstein is
indebted to him for many ideas growing out of personal discussion of these questions. For
German cartel law in general see KARTELutEcMT, passim.

32. See spra note 30.

certain prices by protective tariffs or otherwise. It cannot therefore
he contrary to public interest to permit owners of enterprises en
gaged in the same kind of business to combine for the purpose of
preventing underselling and the decrease in prices resulting there
from. This type of combination in self-defense is justified.”

Thus, l)y (lisregar(liflg legislative prohibition of cartels and monop
olistic combines on the one hand, and by espousing the “good cartel”
(loctrine on the other, European courts in general soon found them
selves in the position of having to deal as “control” agencies with much
more involved problems than would have faced them under the legisla
tive prohibitive system they had so successfully undermined.

TIlE INTRODUCTION OF “CONTROL”

Like the sorcerer’s apprentice, courts had set in motion more than
they knew how or had the power to stop. They wre not endowed
with the capacities of administrative agencies; the rules of procedure
did not permit them to explore facts for themselves. As a result, it soon
became apparent that they were forced to acquiesce to the able briefs
of cartel lawyers, against which the less powerful and less well repre
st’nted individual could scarcely prevail. Nor were the courts successful
in preventing cartels and combines from applying to their own ad
vantage legal devices originally designed for quite different purr oses.
Both the abuse of patent and trade-mark monopoly and the trans
formation of the meaning of “fairness” in business relations are well
known,36 As a result, the position of monopolies improyed; with the
accumulation of decisions favorable to them, they came to possess that
solidity which custom attaches to institutions by reason of their long
and stable existence.

33. (1897) 38 R. G. Z. 1SS, 157. The court also posed the following q’iestions: “Does
an association of the character of the plaintiff violate the principles of commercial freedom
enunciated by the Gewerbeordnung? Does an association of merchants, by fixing minimum
prices interfere with the legislative aim in guaranteeing commercial freedom in the interest
of public welfare? Do contracts of the kind in issue illegally restrict the freedom of the
individual?” Id.at 156

34. See HAMILToN, TNEC REP., PATENTS AND FREE ENTERPRISE, Monograph 31
(1941) sssirn; Diggins, Trade-Marks and Restraints of Trade (1944) 32 GE0. L. J. 113.

35. Ilmuuwos at 13351—2. For discussion of misuse of the concept “unfair competi
tion” see CALLMAN, THE LAW OF UNFAIR CoMPETITIoN AND TRADE-MaRKs (1945.

36. In connection with shifts in original meanings and misuse of legal devices, attention
should be called to the manner in which the old-fashioned German Verein or association,
Intended as a simple organization such as a Singverein (Glee club), Turnzerein (Gym associa
tion) or other social club, was developed into a highly useful instrumentality b cartels and
Combines A similar evolution affected the small businessman’s Gesellsclmaften mit besckraenk
ter Flaftung (G.m.b.H.), or limited liability association, a type of business organization estab
lished by the statute of April 20, 1892 (Gesetz betr. die Gesellschaften mit beschraenkter
Haftung), See RENNER, DIE REcET5IN5TITuTE DES PRIvATREcUT5 UND IEEE SOCIALE
FuNETI0N (1929) f’asst’m.
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As early as the beginning of the century the Austrian and German
legislatures, and later the Parliament of Norway,37 sensing this CoUrseof events, appointed Enquêtes, or committees of investigation, to deter..mIne how respoflSil)le control or prohibition of cartels might be reestablished.38 These investigations did not result, however, in theresumption of a policy of prohibition, but in the establishment of administrative “control” agencies which were to supplement what littlethere was of existing judicial “control.” So it was on November 2,1923, that the German legislature created the first of the severalEuropean administrative agencies, anthorizing it to regulate throughlicensing, membership control, and threat of dissolution, the activitiesand commercial relations of cartels and combines. \n official statement accompanying the decree ° declared:

“There is a national interest in the re-establishment of freedomof the market, in opposing artificial restriction of pro(luction, excessive rates for alleged risks and excessive prices not justihed byactual costs; there is a national interest in forcing producers andtraders to rediscover their consciousness of duty toward thepublic.” 41

Administrative control was divided between control offices andtribunals: the Reichswirtschaftsminister and the Kartellgericht (laterthe Reichswirtschaftsgericht) in Germany, and the Control Office andControl Council in Norway. These offices and tribunals belonged to theexecutive department of government,43and in that position were sub-

37. The Norwegian commission on cartels was established by the statute of December29, 1916, and the final report issued in 1922. See Tschierschky, Norwegischer EnIu’Idrf Zneinem Geseiz ueber die Konfrolle von ZusammenschIuessn, Monopolunternehmunçen, a. s. w.(Deutschland, 1923) 21 KARTELL-RuNDscHAu 78.
38, KoNTaaDIKTORIscuE VERHANDLuNGEN UEBER DEuTscHE KARTELLE (l903— 1905);VERHAxnLuNGEN DER OEssmRRETcsuscREN KARTEU. ENQUETE (1912).39. See Verordnung gegen Missbrauch wirtschaftlicher Machtstellungen, Nov. 2, 1923(Kartell Verordnung) [1923] REICHsGESETzBLATT I, 1067 (Hereinafter cited asVERORDNUNG). The Kartell Verordnung was subsequently amended by the Decree of June14, 1932, [19321 REIcIT5GETzBLArr I, 289, and by the statute relating to the change of theCartel Decree, July 15, 1933 [1933] REIcH5GESETznLATT I, 487.40. See KARmLLREcHT 673 el seq. During the period immediately prior to the rise ofdictatorships in Europe the distinction between rules of law enacted 1w executive and legislative power gradually disappeared. “Decree,” therefore, is used throughout as meaningeither of these types of enactments, but is not to be confused with the decisions of a court.41. Ibid.

42. After 1938, the lCartellgericht was replaced by the Reichswirtschaftsgericht.Throughout this article the term “Cartel Court” is used to signify the German controltribunal generally, whether the Kartellgericht or Reichswirtschaftsgericht.43. See Germany: KARmU. VERORDNUNG, 11, supra note 39. Norway: Statute ofMarch 12, 1926. See Thagaard, Norwegisches Gesets beireffend Kontrolle von Konkurrenzeinsckraenkungen and Preismissbrauch (1926) 24 KARTEIa. RuwnsdnAu 133.

stantiallY strengthened by the sharp distinction between public law,
governing relations between individuals and the government, and
private law, governing the interrelations of individuals or business
entities. Original jurisdiction of ordinary courts in no circumstances
extended to questions of public law, except in criminal cases, thus
leaving a wide area in which administrative agencies COuld function
without judicial interference. And since judicial review of matters
determined by the executive side of government, was limited to ques
tions of jurisdiction, or legality of a statute, and to circumstances where
such review was specifically authorized,44 the ordinary courts were
bound to accept administrative determinations as conclusive.4

“CoNTRoL” THROUGH ADMINISTRATIvE AGENCIES

In granting these wide powers to administrative lx)dies, European
legislatures were generally compelled to determine precisely what kind
of monopolistic activity was to be regulated: the types of organizations
anti the types of transactions; and moreover what aims were to be
accomplished by such regulation.46 In defining regulatory limits, the
problem in draftsmanship was not lessened by the adaptable character
of combines and cartels. Yet despite these difficulties several statutes
show considerable agreement in the definition of cartels to be con
trolled. In Germany the latter were termed “contracts hich establi
obligations relating to pro(iuction or marketing, conditions of delivery,
methods of price-fixing,” ‘ while accor(liflg to Yugoslavian law “con
tracts, agreements and understandings between different enterprises or
persons active within the same commercial fields” were included where

44. In a case decided June 14, 1932 the Reichsgericht refused to review an administra
tive decision which, pursuant to statutory authority, ordered an individual to join a coal
cartel. The Court stated that courts could not review the legality of measures of this kind;
that they had always held that governmental acts were subject to review only ithin a
limited scope and only if the statute itself provided that the measure could be reviewed.
That was not found to he the case here. All that could be examined, the decision continued,
was whether the administrative agency had jurisdiction over a specific act in the field in
which the agency was effective, and whether the character of the measure was lawful in any
case. 119321 30 KARTELL-RuNnsdnAu 565, 568.

45. Influenced by Otto Mayer’s DEuTscuEs VERWALTUNOSREdHr (l$Q5, the courts
interpreted Section 13 of the Gerichtsverfassungge5CtZ of Jan. 27, 1877. 118771 REIcHS
GESETZBLATT 41, to mean that the courts may not interfere with any decision of adminis
trative agencies unless arbitrary action is in issue. See KARTELLRECIIT at 234. Section 13
reads: “The ordinary courts have jurisdiction over all litigation of privatte and commercial
character which is not expressly made subject to the jurisdiction of administrative agencies
Or administrative tribunals or of any special court.” 118771 RFIcHS;ESFTZBI AlT at 43. For
discussion see LASsAR, Dnu ERSTATTUNG PRUdU 1M VnRw.I,Tux4.;s-UNO FINANzREdHT
(1921)61 ci seq.

46. See Ripert, Rapport présenté au nam de la Qomm:ssion des Enienies Econamiques
(France, 1932) 28 BULLETiN DE LA SocIT D’ETUDES L1Gzsi,ATIvEs 253 ci seq.

47. Ktni.i. VER0RDNUNG, § 1. See supra note 39.
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“their purpose is to restrIct, hinder or exclude the right to compete in
production and marketing of products or . . . determine conditions
of business or prices or rates.” But prior to \Vorld War II no agree
ment had yet been reached as to whether an actual rise in market price
was a requisite feature of cartel activity, or whether the mere agreement
to cooperate to that end sufficed to fulfill the statutory definition.

The scope of combines proved more diflicult to encompass and the
statutes are correspondingly diverse. On the one hand, Norwegian law
subjected to control industrialists ;ho b’ utue of thur actiitas
substantially influcnce price of goods or services in the Norwegian
market . . . and/or industrialists who are owners . . . of concerns

under the decasi e influcnce of a foreign enterprise or subjcct to a
combination of foreign enterprises, provided that these affect sub
stantially the prices of essential merchandise or services in one or sev
eral countries.” Gennan law, on the other hand, based its regulation
less on the structure of organization than upon the monopolistic ac
tivity:

“Whenever conditions of delivery or the method of price fixing
[applied by] enterprises (trusts, communities of interest, syndicates,
cartels, conventions, or similar combinations) . . . endanger
public welfare and public economy because the latter exploit an
economically dominating position, the Cartel Court on motion of
the Secretary of Commerce may permit any party to a contract
who suffers from such dominance by his contractee to withdraw
from all contracts based on such conditions.” °

As to the social purposes or aims which these definitions were de
signed to implement, the statutes usually contain only very general
principles of “public welfare,” “ or “competition,” 52 or seek to ‘meet

48. Section 2, Par. 1, Decree of August 3, 1934 [1934] A.Z. No. 190. (In German litera
ture the Yugoslavian statute co11etion is customarily cited A.Z. The full Yugoslavian title
is SslUzbene Novine, Gakoni. Ed.) This decree was authorized by Sec. 63 of the financial
statute for the year 1934—5, and purported to “. . . clarify and . . . ease the economic con
ditions of the country.” [1934] A.Z. No. 73, XVIII—168, p. 330. See Bilimovi, Des Karicli
rech Jugoslawiens (Deutschland, 1936) 3 ZEITscHRIFT FUER OsTEUR0PAEIScHEs REcIIT 67.

Under Norwegian law a cartel is an “understanding or cooperation of industrialists to
regulate price, production or market conditions b formal or informal provisions provided
such regulation affects the domestic market conditions; second, any agreement or any regu
lation having the purpose or effect in accordance with the above.” Section 6, (1) and (2) of
the Statute Concerning the Control of Limitation of Combinations and Abuses in Fixing of
Prices, March 12, 1926. See Thagaard, Norwegisches Geseiz beireffend Kontrolle von Ken
kurrenz2insckrcrenkungen und Preismissbrassch (1926) 24 KARTEIa.-RuNDscuAU 133.

49. Section 6, (3) and (4), Statute of March 12, 1926, (1926) 24 KARTELL-RUND5CFIAU,
133, 134—5.

50.
51.
52.

KARTELL VER0RDNuNG, 10, see supra note 39.
KARTELL VERORDNuNG, 4, see suprcs note 39.
Norway: Statute of March 12, 1926, § 1. See Thagaard, supra note 48, at 133.

abuse in the fixing of prices.” The path of administrative bodies was
thus a precarious one; an analysis of their decisions involving regulatory
devices seems to indicate that as the latter (leVelOped they generally
failed to fulfill the declared legislative intent to re-establish “freedom
of the market” and to resist “artificial restriction of production.”

Licensing Power.55 Upon the theory that neither industry nor busi
ness may profitably run the risk of criminal prosecution, or the risk of
having declared void its operational trade schemes, and at the same
time seeking to afford some protection to the individual, licensing has
proved one of the most widely used regulatory devices. But though the
fundamental purpose of the device is permissive (the sanction of cartel
activity within limits), only in one instance did a legislature go so far
as to grant full and exclusive power to a licensing authority to dis
tinguish between legal and illegal cartel activities. Under a statute
which generally prohibited cartels, the Yugoslavian Secretary of Com
merce and Industry was permitted to determine at what point the
“needs of production or trade” ss justified the existence of a cartel.
Within this margin of tolerance cartels existing before the enactment
of the statute in 1934 continued unrestricted and hardly disturbed.
By an amendment of November 25, 1935, the combination of prohibi
tion and discretionary licensing was replaced by a system in which the
legality of a cartel rested not with the judgment of an official. hut upon
strict compliance with statutory registration requirements.57 Whether
this worked a more effective control is left unanswered by official pub
lications during 1934—35, bitt the change would seem to indicate that
after the experience of a single year discretionary sanction proved un
workable. Abandonment was at least significant.

Licensing authority in Norway, on the other hand, suffered not so

53. Id. 1, at 137—9.
54. See supra p. 304.
55. The analysis which follows deals exclusively with the attempted control of cartels.

European experience has seen even less concrete effort in the control of single combines,
despite the basic provision of the German Corporation Law, which has been copied in almost
all Continental statutes: “Whenever a corporation endangers public welfare by the behavior
of its management violations of law or the principles of responsible leadership in business or
otherwise, the Reichswirtschaftsgericht on motion of the Reichswirtschaftsminister may
dissolve the corporation.” Corporation law of February 4, 1937, § 288(1) [1037] RElcas
GESETZBLATT 1, 163.

56. See Section 1, Par. 1, Decree of August 3, 1934 [1934] AZ. 1934 No. 100. which
provides in full: “Cartels are prohibited. The Secretary of Commerce and Industry, how
ever, after consultation with the council of ministers, may permit the establishment of
cartels provided public interest under particular economic conditions justified their exist
ence. Such con(litions may he found in needs of production or trade or in needs for a stabili
zation of business conditions, prices and rates.” See l3ilimovi t sulre note 48.

57. See von Sladovië, Des Kartelirechi in Jugosiawien (1936) 3 ZEITSCHRIFT DER AKAD
ERIE PU DEuTscIsEs REcTIT 669, especially at 671.
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much from excessive discretionary power as from a statute whichallowed industrial and manufacturing firms an easy means of evasion.Since the law required licenses only where the duration of contractsand agreements exceeded one year, it was inevitable that contractscontemplated “formal” termination within the statutory period yetactually extended over a much longer term. That this proved a workable arrangement was due to the self-perpetuating nature of firmlyestablished cartels. Continued operation independent of formal agreement was particularly successful where contact with the customercould be sustained indirectly through sales agencies and other organizations. It is understandable therefore that the majority of NorwegianControl Council cases have had to do, not with large industrial concerns, but with cartels of milk traders. For milk producers are rarelywithout customers, and since easy access to the latter tends to weakendependence on cartel connections, milk cartels could only retain theirmembers by binding them to formal agreements beyond the statutoryyear.

The single industrial case to come before the Norwegian ControlCouncil, however, illustrates the type of international complicationto v hich the licensing system may lead. The Norwegian firm, NorskHydro Elektriske Knadelstofaktiesalskab, applied for a license to adopta nitrogen agreement entered into with I. G. Farbenindustrie.9Asharp decline in Norwegian exports of nitrate fertilizers had resultedfrom the introduction by I. G. Farbenindustrie of a superior method ofprocuring nitrogen from the air. These circumstances, it was claimed,necessitated an agreement, drawn up in 1927, which provided for anexchange of shares and information, a release to Norsk Hydro of thetechnological discoveries made by the German firm, and for coör(lination of sales organizations.6°Recognizing its responsibility in shapingthe relations of the Norwegian concern with an enterprise the size ofI. G. Farbenindustrie, the Control Council undertook to preserve theprestige and power of Norsk Hydro within the framework of the cartel.61Among the several changes proposed, and ulfimately accepted byI. G. Farbenindustrie, was the allotment of a higher production quotato the Norwegian firm.
In approving such an agreement, the Council had to determine, ashad the licensing bodies of other countries, the suitableness of theseprivate market regulations, and to anticipate the moves, successes, orfailures of foreign business concerns with which the domestic firmmust now cooperate; it had to note what prices, production quantities,

market distributions, were commensurate with the good of the nationas a whole. Yet in the performance of this duty the Council was without an objective standard; and who could say in the light of this thatthe Council had erred in attaching the fortunes of Norsk Hydro to thevast nitrogen resources of the German company, instead of consideringmore critically the benefits of such an agreement to the Norwegianfarmer?
Doubtless the international aspect of the situation was responsiblein part for the readiness of the Control Council to approe the apphcation Ha ang once acquiesced! to the purposes of the pri ate compan

it was but a short step for the Council to assume the defense of Norwegian private interests in the conflict of world industry.62 Moreover agovernment, through its control agency, could hardly be expected toresist the temptation to exploit the political advantage of such international connections. Ironically enough, in this instance the Germanpolitical maneuvers in industrial guise won out in the end, and I. G.Farbenindustrie at length secured in Nonvay itself the very plants—
and production quotas—it had conceded to Norsk Hydro.

In a more reStriCte(l capacity, licensing also served to inhibit specificcartel rules and regulations. Section 9 of the German Cartel decreeof 1923,63 for example, requires a license wherever a cartel directs.for the purpose of a general boycott, the exclusion of any individualor corporate entity from the business, or the severing of his or itsconnection with a necessary source of supply. Until shortly after1927 the Cartel Court,64 adhering to the cartel decree of 1923. refusedlicenses wherever a cartel nile could be made to serve monopolisticpurposes. The now classical decision of February 17, 1927 6 denying
a license to the Stahlwerksverband, which had sought to boycott aconcern for refusal to join the cartel, illustrates the vigor with whichthe decree was at first upheld:

“The individual trader is no longer able to act in the interest of
consumers through effecting price changes. This trend leads
finally to monopoly and to dangerous conditions where consumers’

62. According to private information from leading cartel members, at the request ofFrench nitrogen producers, the French government required nitrogen importation licensessolely for tile purpose of strengthening the position of French firms in international cartelnegotiations; the German government, instigated by I. G. Farbenindustrie, threatened a100 per cent increase in German tariffs on nitrogen in order to preserve the internationalcartel created to further I. G. Farbenindustrie’s nitrogen interests.63. See KARTELI. VER0RDNUNG, supra note 39. See also Norwegian Statute of March12, 1)26, 21, par. 2, cited supra note 48.
64. The Reichswirtschaftsminister was in fact the licensing authority, but from hisdecision appeal could be taken to the full Cartel Court. See KARTELL VER0RDNuNG, § 9,SUj)rn note 39.
65. See (1927) 32 DEuTscHE JURISTEN ZEITUNG 724.

58. Statute of March 12, 1926, § 16; see Thagaard, supra note 48, at 137.59. See First Report on Effectiveness of Norwegian Cartel and Trust Legislation;July 1, 1926—Dec. 31, 1927 in (Norge, 1928) 1 TztusTzoNrRou.EN.60. Ibid.
61, Ibid.
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interests are unprotected against price dictatorships of producers.
The fact that almost all iron merchants have accepted the rules of
the organization [Stahiwerksverbandj is no argument in favor of
these conditions, since there can be no doubt that many ; hole
salers have joined the Organization only because they faced the

• overwhelming power of the Stahlwerksverband whose economic
retaliation they feared.”

But the substance of later decisions of the same court is very differ
ent. The trend appeared to he in the direction characteristic of the
ordinary civil courts,67 and with the same result: the longer the concept
of the “good” cartel prevailed the more often the Cartel Court caine to
support the contentions of the cartel as against customer and consumer.
In a comparatively recent instance, the Reichs irtschaftsmjn ister
granted a license permitting the licensee to boycott a non-cartel niem
ber who had resisted pressure to join the licensee-cartel. This stand
was taken on the basis of a 1935 Cartel Court decision which had
declared a cartel must be free to exercise all necessary pressure when
ever non-cartel members, after suitable invitation, refused to join acartel.69 Enforced membership was even further encouraged by issuance
of conditional boycott licenses, which provided specified periods of
time within which “offenders” might join voluntarily. The underlying
theory was simply that the commercially weaker members of a cartelcould not afford the drop in price which would result if efficient and
commercially strong finns remained outside the cartel organization.7°
There would appear to be, therefore, little doubt that the Cartel Courtsubmitted to various pressures of commercial groups, nor that bydegrees the licensing device, originally conceived as a weapon against
cartels, at length became a weapon in the hands of the cartels them
selves.

It may well be argued, however, that the general reversal of the
Cartel Court’s policy was not a wholly typical outcome of a system of
administrative “control,” but was due to the special influence of German National Socialism, which sought to exploit established cartel
power. Admittedly the political philosophy of totalitarianism was a
contributing factor, but that philosophy seems to have come into its

66. Id. at 726.
67. See infra section on Judicial “Control.”
68. Decision of August 14, 1940. (1940) 38 KARTELL-RUNDSdHAU 339.
69. Decision of March 5, 1935, (Germany, May 15, 1935) 12 ENTsCTTEIDUNGjN UNI)GuTAcHTEN DES KARTELLGERIcHTS (hereinafter cited E. UND G.) I)ecision No. 299.70. Boycotts were not only instrumental in compelling outsiders to join cartels butalso in preventing members from cancelling their cartel membership. In 1936 a boycottlicense was granted upon the withdrawal of a member, on the ground that the cartel hadasked nothing unreasonable of the member, who could rightfully be expected to return.Decision of November 17, 1936, (1937) 35 KARTELL.RUNDScHAU 30.

full power after administrative agencies had begun to acquiesce to the
pressure of “good” cartels.7’The political phase of cartel activity, as
already indicated,72 was the last phase rather than the first; resultant
rather than causative, Moreover, the comparable rise of strong or
ganizations having a deleterious effect on “control” agencies in Switzer
land can hardly be traceable to German political philosophy.

Nevertheless, a startling example of political manipulation of licens
ing is exhibited by German decisions involving the right of German
cartels to boycott cooperative associations, Disputes arose in con
nection with the claim of the coOperatives that they were entitled
to resell their products exclusively to their own nembers or to re
tailers associated with them, and were not required to pennit German
producers to encroach on this trade.74 The last of the cases, arising in
October 1938, involved a craftsmen’s cooperative which customarily
purchased all supply materials for each member. Upon solicitation by
the coOperative the German cartel refused to sell, and sought instead a
boycott license from the Reichswirtschaftsminister on the ground that
such a coO1)eratiVe proved injurious to other wholesalers with whom
the cartel management desired to remain on good tei-ms. In the opinion
of the Cartel Court, to which the case was referred, the contention of
the cartel was not well-founded. \Vith exceptional foresight, judgment

was rendered in favor of the defendant upon the ground that Section 9
was intended to protect “genuine competition against the abuse of
private power.” But the full significance of the decision became only
too apparent in the light of subsequent developments. For as part of a
policy of establishing a cartel of even larger proportions. comprising
both wholesalers and the coOperatives themselves, the German govern
ment through its administrative agency encouraged the acti ities of
the coOperatives, as long as they did not in actual fact compete with
wholesalers. In the event that they did so, in Norway as eIl as in

71. See Decision of Cartel Court, March 5, 1935, supr: note 6; Yersk Hydro case,
suprI note 59; Decision of the (‘ourt of Paris, supra note 17. Compare also cases citel ::fra
notes 87 and 88; see Kronstein, The Dynamics of German Cartcs nd Fa1 n.s I 1942 Q U. OF
(ni. L. Riv. 613.

72, See discussion of Norwegian Control Council and the Norsk-IIdro case, supra
p 308.

73. See infra pp. 3234 the Swiss decisions of February 12, 1036, Schri,er-11auser
gegen Schwejz, Tahakverband. 119361 ENTSCHEIDUXGEN DES Sciiwri i siseiws Busns—
(la{Ieil is (hereinafter cited B. G. E.1 II, 97, and of October e. 103o. Bet ncr Schachtelkse—
fahrik, A. (. und Fromagerie Le (‘astel, S. A. gegen Schweizerische Khseunion, l0361
B. (;. B. II, 276.

71. See KARIELLEI cur at 405 ci seq.; for discussion of German coOperatives see
(‘ii EKE, I)ts )EU rscnE GFN0SSitNSCHAFTSRECIIT (1913).

75. Decision of October 31, 1938, (19391 37 KARmLL-RUNDSCHAu 21.
76. KARTELL VER0RDNUNG, sura note 39.
77. (1939) 37 KARTELL-RuNDsctiAU at 27.
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Germany,8 they then became subject to discrimination through the
licensed boycott.tm

Somewhat removed from the field of market regulation was the
custom of permitting cartel members to utilize licensing as a means of
mutual blackmail. In a controversy between Lorenz, A. G.,8° together
with the Philips Company of Eindhoven, and Telefunken A. G. (con
trolled by A. E. G.5’ and Siemens), a cartel arbitration tribunal had
ruled that by the provision of the cartel agreement between these
opposing groups, the Philips (Eindhoven) group could not supply radio
material and equipment to Philips, G. m. b. H., a German subsidiary of
the Netherlands firm. Upon the petition of Philips (Eincihoven) and
associates, the Cartel Court declared that such an arhitral decision
amounted to a boycott of Philips, G. m. b. H., and that if the German
concerns led by Telefunken A. G., insisted upon its terms, they would
be required to secure a license in accordance with Section 9S3 But
within a few days of this decision, not unexpectedly, a new cartel
agreement appears to have been drawn up between the major part iCS.s4
Thus the Philips (Eindhoven) group was permitted to expand and
improve its position within the cartel structure at the expense of the
licensing system.

The principles enunciated in the Slahlwerksverbund case could not
withstand repeated contrary rulings of this type. Nor could they stem
the rapidity with which cartel organizations, supposedly curbed an(l
controlled, gained a position of preeminence, whence they could impose
their own code of business on commercial transactions generally. Once
the power to regulate market conditions was assured, it was within
their means to prescribe who had qualifications to do business and who
had not. They could determine the business experience prerequisite

78. See (Germany, 1930) 7 E. UND G. Decision No. 130. (March 30, 1930). For discus
sion compare KARTELLREcHT 383 ci seq.

79. Licensing was also used to keep out foreign competition. See A merian-British
To&acco Co. case where the Norwegian Control Council licensed a boyott of an American-
British enterprise. [19281 12 TRUsTKoNTR0LLEN, Decision of July 5, 1928.

80. A Berlin concern under the control of International Telephone and Telegraph
Company.

81. Namely, Ailgemeine Elcktrizitaetsgesellschaft.
82. See Frankfurter Zeitung, March 18, 1931, p. 10, col. 4.
83. KARTELL VER0RONuNG, supra note 39.
84. The grant of a license to boycott Philips, G.m.b.H., if exploited, would have clearly

terminated the balance of power between the two radio empires. l)espite the hope of leading
commercial papers (especially the Frankfurter Zeitung) that decisive reslts would follow
from the cartel Court decision, the continuance of the old balance seems to indicate that
the parties had reached a comprmise.

85. Notwithstanding the resistance of the Cartel Court, it was inevitable that such
power was eventually put to political uses. See Decision of Nov. 22, 1935 (Germany, March
11, 1936) 12 E. UND G., Decision No. 372; Kronstein, The Dynamics of German Gartels and
Patents 11(1942)10 U. OF Cni. L. REv. 50; infra section on Totalitarian Economy, p. 328.

to engaging in certain fields of commerce, what persons were entitled
to engage simultaneously in both wholesale and retail trade,57 who was
entitled to be a producer and who a wholesaler. Yet nothing in this
development may be regarded as unlooked for, given the premise of a

good cartel” whose antercsts are decmed idcntical 41th those of the
pul)liC. It does not then appear illogical to permit such organizations
to set the minimum standards of business nor to encourage an enlarge
ment of their membership.

Power to dissolve airtels. By the decree of November 1923, the
Reichswirtschaftsminister was authorized, in addition to issuing li
censes, to dissolve cartels altogether upon petition and to annul any
part of a cartel agreement, subject to review by the cartel court. But
all the eight dissolution cases filed with the Reichswirtschaftsminister
between November 1923 and October 1926 ° terminated in com
promise, including two cases (lealing with proposed annulment of
certain business practices which the defendant cartel had advocated.9’
Moreover, in the years of economic depression that followed, German
reports showed’ no instance in which a cartel had been dissolved under
the decree, nor in which even a specific provision of a cartel agreement
had been abrogated.92 The amendment of the decree in 1932 to
permit the Reichswirtschaftsmin ister to exercise control without
reference to the Cartel Court, failed to improve the situation, though
it is reasonable to suppose that many cases now without tribunal hear
ing went unreported. Yet what published decisions there are, together
with the available decisions of other countries,94would seem to indicate
a weak administrative policy. Despite the repeated claim that govern
ments secretly exercised a determinative influence over cartels through
contact with personnel and despite the claim of the Reichswirtschafts

86. See KARTELLREdHT 413.
87. Decision of Nov. 10, 1924, (1924) 22 KARTELL-RUNDSCHAU 407,
88. Decision of July 24, 1925, (1925) 23 KARTELL-RuNDscuAu 434; see also as to the

sufticient “reliability” of persons or firms engaged in trade, Decision of Jan. 30, 1931, 1931)
29 KARTEI.L-RUNDScIIAU 278.

9. See KARTELI. VERORDNUNG, sura note 39, Section 4 (Dissolution of Cartels).
90. See 21—24 KARTEI.L-RUNDsdHAU (1923)—(1926).
91. Of the latter, one concerned cartel-dictated sales terms whereby the seller was re

lieved of liability in event of failure to deliver goods within a specified time. See G0LDEAUM,
DIE NECE KARTELLVER0RDNUNG (1930) 169. The other, a gold clause case resulted in a
compromise owing to termination in 1927 of the inflationary period upon which had been
based the cartel’s insistance on preservation of the disputed clause.

92. Sec 25—31. KARTELL-RuNosduAu (1927)—(1933).
93. Kimu. VER0RDNUNG, 9, Par. 4, as amended June 14, 1.932 [1932] REIcH5-

GESEtZRIATT 1, 289.
94. See sura note 59, at 77; Kelemen, Eine Kritik des ungarischen Karteilgesetzes (1933)

31 KARTELLRuNDHAU 184.
95. See statement by l)r. Curtius, before the Reichstag in 1927 (348th meeting). Par

liamentary Reports, 1)ec. 2, 1927.
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minister in 192$ that he had handled four thousand cases since 1923,
administrative agencies in Germany continued to be subject to pressure
by iowerful commercial groups. Thus, the Frankfurter Zeitung re
ported in 1931 that in order to obtain a wage reduction the Rheinisch
Westfaelische Kohien Syndikat threatened to block extension of the
cartel, notwithstanding government insistence upon the desirability of
the latter as a means of protecting small concerns from sudden lowering
of prices; and that these small concerns themselves urged the govern
ment to concede in the matter of wages, if only to preserve the cartel
for their benefit.

Power to permit membership withdrawal, Closely allied to the po er
to dissolve cartels was the power to permit termination of cartel nwm
bership; for clearly if a suflicient number members were authorized
to cancel their cartel obligations, the cartel agreement itself must fall.
The numerous examples of commercial pressure did not seem to (hs
suade European legislatures from supporting, in theory at least, a
system whereby the individual was expected to seek this authorization
in his own protection, and by so doing assume the role of prosecutor in
the public interest, though the government itself had failed in that
role. Such was the system governing cartel membership cancellations
established by Yugoslavian and German law. If the tenns of member
ship proved unsatisfactory, under the former law cancellation was
procurable by application to the ordinary courts. In Germany such
withdrawal was in order if “economic freedom . . . [wasj unreasonably
restricted.” But so much did the German law regard the individual
or corporate member of a cartel the vindicator of the public welfare,
and therefore a gov.ernment representative, that actions of this type.
meeting opposition from cartel management, were tried not before
ordinary courts hut before the Cartel Court, as if the dispute had
arisen in connection with licensing or other governmental regulatory
devices. Once a member came before the Cartel Court, however, the
familiar pattern was repeated. Only three months after its creation

96. See comments by Isav in (1928 2 VERHANDLUNGEN DES FUENFUNDDREISSJGSTEN
DEUTSCUEN JURISTENTAGES 708, 730.

97. Frankfurter Zeitungof Jan. 25, 1931, p. 5, col. 1; id. Feb. 18, 1931, p. 5, col. 1.
98. See Decree Concerning Cartels August 3, 1934, Section 15(2) [1934} A. 1 No. 190.
99. VERORDNUNG, 8 provides: “Agreements or resolutions coered by

Section 1 can be terminated by each participating person without notice whenever substan
tial cause exists.

“It shall be considered substantial cause whenever the economic freedom of the person
terminating the agreement or the resolution is unreasonably restricted, especially as far as
production, marketing or prices are concerned.

“In case of litigation the Cartel Court, on motion of one of the participating personsshall decide whether the termination was permissible. The motion must be filed within a
period of two weeks after the termination has been served. If the motion is not filed withinthis period of time the termination is consider&l as in effect.” See supra note 39.

the court declared ‘°° that withdrawal from membership was not to be
based merely upon a general decline in economic conditions; termina
tion would not be permitted unless the cartel was itself responsible for
such deterioration or unless the economic’crisis (lid not equally affect
all members.’°’ Even without this special discouragement, withdrawal
by a member was always a matter of some diffictilty since cartels
exacted extreme loyalty from their members. The Cartel Court with
drawal rule, therefore, cotald not fail to impose a certain moral as well as
economic sanction on those who sought to betray this primary alle
giance; even the flexible character of cartel organization could not
diffuse or dissipate such loyalty, nor weaken the resistance to economic
change.

In its tieci ion of May 17, 1924,102 the Cartel Court advanced still
another prerequisite to membership withdrawal: “Since the cartel
member objecting to the cartel price as too high, did not allege that
the prices are unethically high, and since the court did not find any
violation of good ethics, no right of a member to cancel his membership
can be recognized.” 103 By this appeal to “good ethk s” as a standard
of price, the court failed to prevent price-fixing and a ‘frozen’’ member
ship from continuing to hinder a healthy adjustment of prices to
changing conditions. With cancellation forbidden and cartel members
themselves unable to question prices, no one had standing to do so.

The Cartel Court, reluctant to find good cause for membership
termination in niatters touching external relations of cartels, was more
rea(hilv inclined to permit withdrawal for causes originating within the
structure of the cartel itself. Typical factual conditions recognized as
“good cause” included: (1) failure of cartel management to enforce
discipline equally against all members of the cartel: fl4 ç2) excessive
disciplinary meastares; 105 3) unreasonable membership dues; 1(6 4)
violation by management of equal treatment rule without authoriza
tion by the original cartel contract; 1(7 (5) violation by a member, of
special privileges allowed under original contract.’ Yet even with the
aid of these criteria cancellation suits frequently ended not in tennina

100. Decision of February 25, 1924 (1924) 22 KAR7ELL RUNDSC16AU 92.
101. Id at 97. The Cartel Court further stated: “Cartel members who under favorable

economic conditions reap substantial advantages from their membership shall not use an
unfavorable economic development as an excuse for cancellation of the cartel agreement.”

102. (1924) 22 KARTEI.L-RUNDSCU.w 2ó..
103. Id. at 267—8.
104. Seer.g. Decision of Jan. 31, 1928, (1028 26 KARTELL-RUNDSCHAU 147.
105. Decision of Cartel Court, February 4, 1924, ç1)24 1 F. un G., Decision No. 5.
106. Decision of Oct. 22, 1926, (1026) 24 KARTFI,L-RUNDSCHSU 593.
107. l)ecision of Cartel Court, Nov. 11, 1924 (Germany, January 20. 1925, 1 E. UND 0.,

I)ecision No. 38.
108, I)ecision of Cartel Court, July 14, 1936. (Germany, October 31, iQ36’ 13 F. UltO 0.,

Decision No. 394,
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tion but in buying oft the aggrieved party; and good cause was more
often founded upon personal animosity than upon economic neces
sitv.’°9 A score of cases indulging in blackmail of this type can have
accomplished little in behalf of public protection. 110

Membership withdrawal and, as a consequence, cartel termination by
indavi(luals at length lost all significance due to the Cartel Court’s
predisposition to enforce strictly the ‘‘equal treatment of members”
rule. This may be illustrated by the fact that once certain members of
an industry were ordered by the Court to join a cartel, this compulsory
affiliation extended to voluntary members as well, in that no one was
permitted to withdraw) :\nd this restriction was not a substitute for,
hut supplementary to, the bulwark against wit hdrawal previousl
discussed. Redress was even further debarred by the rule that members
could apply to administrative agencies only after exhausting the
remedies provided by cartel lw-laws.”2

Reliance on the individual as the champion of pul)lic rights would
seem therefore to have proved unwise. his meagre success is hardly
unexpected. for it appears to have come about through a confused
combination çnot wholly untypical of the control s stem) of unfor
mulated ideas as to what comprises the public interest wit Ii a mistaken
interpretation and application of one facet of the liberal economic
philosophy. The basic tenet of the latter, and it bears repeating, is
faith in an economic order in which every indi itlual is free to act under
economic con(htions affording equal oppoItunity. But to lreserve this
freedom the utmost vigilance on the part of go ernment is necessary.
Assigning the task of preservation to the individual alone is (lestn1cti e

109. See Testimony of Expert Witnesses before the Enqute Committee in 1930. Vi R
HANDLUNGEN UND BERICHTE DES UNTERAUSSCIZUSSES FUER ALLGEMEINE \VIRT’,(li\ITh
$TRUKTUR, Ausscnuss ZUR l’NTERSUCHUNG DER ERZEu;uNGs UND A1ts1z13IDTsot coi
DER DEUTSCHEN XVIRTScwFT, 1st Sub-Committee, 3rd Working (roup, l>t. 4, second section
(1930) (hereinafter cited NTERAUSSCHUS5ES FUER ALLGEMEINE V1R%( TIM ESSTRUK H R)
passim.

110. Id. at 63 etseq.
111. Decision of Cartel Court, March 28, 1935 (Germany, May 29, 1935) 12 E. uso (j.,

Decision No. 320.
112. Ibid. For example, where a member complained of a shift in the balance of power

within the cartel, resulting from re-allocation of quotas to non-members, the Cartel (‘ourt
refused termination partly on the ground that the ‘plaintiff Ihadi not used all available
remedies,” which included, according to the cartel by-laws, a judicial proceeding.

Apart from the question of withdrawal the sharp effect of this “exhaustion of remedies”
principle (derived from the law of associations) becomes clear when it is understood that
cartel draftsmen were in a favorable position to assure exclusion not only of administrative
remedies but resort to the courts as well; redress was macic contingent upon arbitration,
and arbitration in turn by its devious methods of enforcement could preclude judicial appealfrom tribunal awards. So it might happen that a cartel member (‘Oulci have no recourse at
all in the event of an unfair arbitration decision. See infra p. 318. Compare Decision of
Oct. 22, 1914, (1914) 85 R. G. Z. 355; Decision of Amtsgericht, Berlin, June 6, 1936, (1936)
34 KARTELu-RuNDSdHAU 654.

t he faith, since he may or may not, at his discret iOfl. seek the rem
olies necessary to effect such preservation. And more particularly is
this so where I rimary lovalt ies are not in the interests of society. I ait

are procurable at a price by the very organizations which the indi idual
is called upon to resist. It is para(loxical perhaps to complain in this
instance of too much individual discretion, yet it is not a question of
refusing such discretion to an mdiVi(lual but of insisting that the latter
is too weak an instniment for adequate protection of the public. The
fact remains that under the system of control, discretion is not tIi-re
tion in the true sense, but merely a name for an occasion of chok e
which the1resstire of strong groups has destroyed. Under the system
)f free corn pet it ion contemplated I y the lii eral economic philosoi hv

such pressure is an anathema, and choice an(i discretion arc freely exer
-i&al>le with but one proviso): that they shall not endanger the free
contractual relation, nor disturb the natural effects of supply and
demand.

J t1)ICIAL “CONTROL

l)espite the assignment to administrative authority of so large a
segment of control, the civil rourts, particularly the German Reichs
gericht, renuune(l free to entertain cases arising under two general
classiliations: suits involving 1) internal relations bctt cen cartels
anti cartel mcml ers or between cornl )ines anti mcml ers f c ,ml tines:

2 external relations between cartels or combines and any individual ( r
Ct )rp( irate entity with which a monopolistic enterprise might come in
contact. The essence of jurisdiction was that governmt nts thernsel es
through their regulatory agencies were not directly involved. \nd
although the advent of these same agencies had radically reduced the
scoiie of civil jurisdiction, the courts within this narrowed sphere con
tinued as before to profess a policy of control.

1. INTERNAL REIrioNs

Cartels. It is a matter for speculation as to whether judicial regula
tion would have proved a greater sucess had it not been for the predi
lection of cartels for arbitration. Events lent substance to the prophecy
of Franz Klein “ that judicial supervision of internal cartel relations
would (lilninish as recourse to private arbitration increaSe(i. Settle
ment of disputes between members by this extra-legal means brought
about the creation of a system of 1)ri\ite tribunals, the aim of which
was less the protection of individual members than the preser at ion of

113. See Klein 119021 3 \‘ERHANIttTNGEN DES SECHSUND1WASZIGSTEN 1)FUTSCIIFN

JURISTENTAGES 299; KLEIN VORLESUNGEN URBER DIE PR.\xIs DES (‘IVILPROcESSES (1900)
13—16,
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power in the hands of cartel management.”4Through the exercise ofalmost wholly unsupervised power, tribunals imposed fines, alloweddamages, and even decreed exclusion of members from cartels. Although aggrieved members had at their disposal several means ofcombatting unjust arbitral awards,” these proved ineffective as thefew cases fortunate enough to reach the courts have shown. 116 Theinequitable character of awards may be traced to not infrequentpartiality of tribunals, a weakness hardly surprising where arbitratorsthemselves have had official connection with cartels involved in theproceedings. In 1938, the German Kammergericht “ denied recoveryto a defendant who had been “indicted” before a tribunal by a cartelmanagement corporation for underselling the established cartel price.Notwithstanding the defense that the corporation had unlawfullyappointed as tribunal judge a member of its own board, and that thesame member representing his corporation had himself negotiated withthe defendant in connection with the now questioned price scheme, thecourt found the tribunal personnel cut irelv competent. Admittedlythe task of determining the degree of interest necessary to requireexclusion of a tribunal judge is consi(lerable, nut English as vell asGerman courts have shown little hesitation in approving for suchposts the appointment of trade association members and other interested parties.’18
Judicially unsupervised arbitration has also promoted to a certainextent injustices arising from its compulsory flat ure, And this hasproved particularly unpalatable in Germany in conjunction with theadministrative power of the Reichswirtschaftsminister to compel I usiness concerns to join cartels)’9 In the decision of November 22, 1937.the Reichsgericht 120 rejected the plea of a cartel member who claimet!

114. For discussion see Kronstein, Business Arbitration—Instrument of Private Government (1944) 54 Yu L. J. 36. Pursuant to statutory authority, clauses providing for arbitration of disputes were frequently made part of the cartel agreement.115. Among these are the following:
1) Filing objections in the civil courts (a) with reference to personal competence ofarbitrators, particularly where the latter have been appointed by cartel management; (b)against petitions to declare arbitration tribunal awards judicially enforceable;2) Requesting the civil courts (a) to pass upon the validity or invalidity of the arbitration clause (before action by the tribunal), regardless of the validity of the agreement toregulate markets; (b) to determine that an award already rendered by a tribunal is withouteffect. See Cohn, CommercialArbitration and the Rules of Law—A Comparative Study (1941)4U. 0FT0R0NT0L.J. 1.

V116. See Kronstein, supra note 114, passim.
117. Decision of February 4, 1938, (1938) 36 KARTELL-RuNDScHAU 416.118. See E. E. S. Brian Smith, Ltd., v. Wheatsheaf Mills, Ltd., 119391 2 K. B. 302; andDecision of Feb. 4, 1938 (Kammergericht), (1938) 36 KARTELL-RuNDscuAu 416,417.119. See amendment of the Kartell Verordnung by decree of July 15, 1933 [19331 REICHSGESETZffl..ATT I, 487.
120. (1937) 35 KAwna.L-RuwscHAu 137.

that although compelled by administrative decree to join a artel, he
was not similarly compelled to submit to arbitrat ion. Denial of re
course to courts under such circumstances thus strengthened the posi
tion

of tribunals as a type of extraordinary court.

Moreover, self-enforcement of tribunal aards by threat of exclu
sion, so intimidated cartel niembers generally that even the procedural
right of appeal from awards on the ground of nnprojx’r hearing or in
consistency with substanthe law 121 were seldom resorted to.” An
erlandesgericht Muenchen decision 123

is illustrative of the few
appeal cases extant. Ordered by a tribunal to pay a contractual fine f r
violation of cartel established-prices, a cartel member objecttd that
(-olnpliance with the award was impossible without contravening the
proviSionS of a price statute. Yet the court affirmed the tribunal

V decision on the technical ground that while the tribunal undoubtedly
V

had knowledge of the statutory prohibitions, its findings failed to state
the existence of any discrepancy between the award and the law. and
that consequently it was not possible to discover whether the decision
was or was not affected by knowledge of such discrepancy. The basis
for sustaining the pronouncement of the tribunal appears to have been
the importance of safeguarding its prestige, as was shown in a later
case 124 which approved an award for fines though no fault was found
in the defend ant member.

To the same end the Reichsgericht did not find cause to reverse even
a tribunal decision unfavorable to a cartel management which had
professed a liberal and public-spirited Position. The wire association
cartel, one of the largest in Germany. was in olved in a case having to
(10 with assignment

of production quotas.” Prior to the creation of
the cartel, a firm which subsequently became a member had, in deroga
tion of the association charter as finally approved, purchased the entire
production qtlota of a competitor)’6Notwithstanding the cartel
managements insistence that the purpose of

modern cartels was to
enlarge rather than to curtail production and that a quota assignment
requiring the closing of plants served only to restrict production. the
Reichsgericht affirmed the tribunal award against the management,

121. Under certain of the European codes of Civil procedure an appeal from awards of
arbitration tribunals to the civil courts is permitted on these grounds. See e.g. France and
Belgium: Cone DE PRoc. Civ. § 1023-1028; Suter. Per Schiedsvertrag nach schweienshe
Zwilprozessrecht (1928) 47 ZE,rsduRIFT SUER SCHWEI7ERISCIIES Recur 8, at 45, n. 140;cohn, commercial Arbitration and the Rules of Law—A Comparative Study (1941) 4 U. OF
TORONTO L. J. 1,4-5.

122. Kronstein, supra note 114.
123. Decision of February 13, 1939. (1939)37 KARmLL-RUNDScHAU 288.
124. Decision of Sept. 15, 1939. (1940) 38 KARTELL-RuNnsdH&U 212.
125. Decision of the Reichsgericht. March 24, 1936 (1936) 12 HoEcusTR1cwrERitcuE

Rncnrspancnuwo, No. 910.
126. The charter, however, approved purchase of quotas from members.
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with the observation that the general trend of cartels and the quotasystem being in the direction of restriction, the tribunal could not heheld in error for having concluded that this cartel was moved by thesame considerat ions.
Although judicial cases involving t ru m nal decisi ns were remarkablyfew, the cases not preceded by awards were even fewer. The briefglimpse afforded by German reports reveals the same supremacy ofcartel management at the expense of members and of the public generallv. The Reichsgericht decision of lebruary 21, 1933,127 illustratesthe lengths to which purposeful confusion of the public was carried. Acartel member had been charged with underselling the cartel price, theplaintiff management objecting that the lOwer price, in so far as it affected other members of the cartel, amounted to ‘unfair competition.”The evil in this, in the opinion of the court, reste(I in the fact that thepublic might be led erroneously to believe that the low priced memberwas the most efficient. And to prevent such an outcome judgment wasgiven in favor of the plaintiff. The standard of “unfair competition”employed here, as pointed out by Franz l3oehm, was not one to protectthe principles of a liberal economy, but rather to O[)OSC any Step whichmight be contrary to prevailing business attitudes; 12 indeed, statutes 129 created for the purpose of curbing unfair competition hadgradually come to perpetrate it.

It may not be denied, however, that under like circumstances cartelmembers occasionally met with success. In one instance a cartelmember successfully pressed his claim before the Landesgericht Muenchen,’3°declaring he had been discriminated against in the matter ofcartel dues. The court ruling in his favor held that he had been unlawfully charged 100 R.M. in excess of the customary annual sumlevied upon members of equal standing; that such disparity in treatment by cartel management directive could not be tolerated, exceptby express direction of the cartel charter itself. Despite this instance,however, and despite professed adherence to the ideal of control, thecourts made little headway. And the advent of the administrativeagency, by removal of some of the weight of responsibility, seems tohave accelerated rather than retarded the rapidity with which thecourts undermined what little there remained of the lil)eral economicsystem.
C’ombines. The fact that administrative control of combines, unlike

127. (1933) 31 KARTELL-RuND5cHAU 289.
128. For discussion of the relation between the law of cartels and of unfair competitionsee B0EHM, WirrmEwERn UND MoNoi>oLKAMPF (1933) 124 et seq.; CALL.MANN, Daa UNLAUTERE WETrBRwERB (1932) 105—06.
129. See Reichgesetz gegen den unlauteren Wettbewerb, June 7, 1909 [1909] RRIcHSGESETZBLATT I, 499.
130. 156 R. G. Z. 101 (Nov. 2, 1937); (1938) 36 KARTEu.-RUNDSCHAu 560.

the control of cartels, met with but slight practical application,’31 left
more tlnreserve(llY to the courts the supervision of internal relations
between combine members. in Germany, the decree of 1923 had little
effect upon the continUotis combine development begun at the turn
of the century.’3’At the outset, the power of management was some
what less arrogantly felt than was the case with cartels. This was due
perhaps to the more vigorous preservation in a combine of the in—
(li\ iduil legil tntitie5. In the horizontal structure of a carte!, the
individuality of its components is lost in the singleness of purpose of
the cartel agreement. while in the looser vertical structure of a combine,
members continue to operate with comparative freedom within a given
field and without loss of corporate, partnership or other legal identity;
as a result, their effectiveness in court is not completely lost.

What ever the cause, judicial attitude toward internal corn! inc
disputes was generally strict s4.)me twenty-five years ago. encouraging
the ap[)licat iofl of the several weapons of defense which combine rnem
bers had at their disposal. The chief among these was the minority
stockholders suit, which not only protected. as it governed, the
corporate acts of members, but served also as a channel through which
the public interest itself might be represented. Before the excessive
concentration of German economic power, an additional weapon was
the rule that one corporation could not assume preponderant control
over another. Pursuant to this rule, the Reichsgericht 133 declared void
a contract between Standard Oil Company and Deutsche Petroleum
Verkaufsgesellschaft, according to which the former, in consideration
of an annual guaratedl profit of twenty per cent, took over all sales
transactiOns of the German firm. In the view of this opinion, a corpora
tion might dissol e itself, but as long as it existed it could not relinquish
its individual freedom to do business. Although no mention was made
of monopoly, it was doubtless an issue in the minds of the judges in
the case, for petrote11u monopoly was a crucial question before the
legislature at the time the decision was made.’34 Had the principle
here asserteti survived sufficiently to influence the subseiuent (IC’ elop
ment of economic concentration, the pattern so clearly traceable in the
realm of cartels might not have found its companion in the realm of
combines. The “emasculation theory,” however, rather than its
Ol)pOsite enunciated in the Skindard Oil case. soon became the rule and
the courts could not or would not check its wide acceptance. Events
directed the emerging law in a fashion which courts, confronted with
single specific cases, could not have been expected to foresee; they
COtll(I not have foreseen that control of one corporation I another,

131. Seesupranote55.
132. See supra p. 304 and note 39.
133. Decision of May 27, 1913, (1913) 82 R. G. Z. 308; see Hoeniger Innengesetlschaft

Innensyudika: (1921) 84 ZELTSCHRIFT FUER DAN GESAMTE IIANDELS—UND KoNKUREEC,, 459.
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once recognized, would in the end affect other questions of law relatingto the internal structure of combines, including the power of minorityStockholders to resist dominance by corporate corn I une management,The Reichsgericht, indeed, had already indicated in the Iliberniacase its predisposition towards the interests of combine management as against minority shareholders, although the effect of this decision may have been mitigated by the Prussian government’s ownership
of the majority shares, a fact tending to obscure the issue of publicinterest. The minority shareholders had protested the actions of themajority and of the management of the Ilibernia Corporation inbringing about its union, as a subsidiary, with a large industrial coinbine. The Reichsgericht gave judgment in favor of the majority, butnot without observing that the minority shareholders’ endeavor topreserve the separate earning capacity of a successful and long profitable enterprise was eminently justified. Nevertheless, the court feltthat in the ensuing dispute between majority and minority interests“the majority [was] perfectly entitled, when successful in its struggle,to utilize its property for purposes it considered the most iifll)ortant,” 138 In relinquishing in this way complete control to the majorityinterests, the court appears not to have considered the logical consequence: that where such unbridled power is, through majority shares,ultimately centered in the hands of combine management, the management should be obliged to furnish the same measure of respectfor the economic interests of the corporations over which it presides,as may be claimed for the protected property right of an individual.But combine management succeeded in evading these ol)hgationslargely by shrouding its activities in secrecy and preventing shareholder and public alike from learn,ing the details of its plans. TheReichsgericht declared in the Goodhard case,” that the managementof a parent corporation is not bound to answer questions relating tothe commercial enterprises of subsidiaries; the subsidiary, althoughits shares are owned by the parent corporation, remains an independententity.’38 In due course a rationale in support of decisions so advantageous to management was produced. The courts readily adoptedthe dictum of Rathenau: a that combine management must be protected against interference by minority shareholders for the reason thatlarge business associations, upon which the fortunes of countless eniployees and consumers depend, have themselves come to he the truedepository of the public interest.140

135. (1908)68R.G.Z.317.
136. Ibid.
137. (1927) 115 R. G. Z. 332.
138. Seeid.at338—9,
139. Rmin4w, VoN K0MMENDEN DINGEN (1917) 142 ci seq.140. See also HAussMiN, VOM AETIENwESEN UND YOld AKYIENREcET (1928); I3ERLEAND MEANS, T MODERN CoRPorIoN AND PRIVATE PROPERTY (1940),

II. EXTERNAL RELATIONS

(‘artels. The relations of cartels with the public in general are the
test of monopoly control, for there the issues are most plain and the
power or weakness of the courts most fully revealed.

In a larger measure than was necessary in the case of internal dis
putes, the courts in Germany had to relinquish their authority to

administrative bodies, so numerous were the cases involving licensing
or other features of pul dic law exclusively within administrative juris
(lj(’tiOll, Nevertheless, a few external relationship cases appeared in
the courts after 1923. These exhibited the customary distinction

between good and bad cartels, the hallmark of jqdicial weakness.
l)isput es centere(l aroundi building construction bids, in connection
with which the concerns or agencies issuing invitations for bids iharged
bidders with cartel conspiracies. That the Reichsgericht’s view was as
consistent in external matters as it had been in internal affairs is
shown by the decision of December 6, 1935: 141

“If any understanding between bidders has no other aim but to
protect the parties against a form of competition v hich may
threaten the character of bids for public vork. against reckless
underbidding, it dbOes not bead to harmful price increase and i to be
consi(lered lawful.’’ 142

More often, however, European courts had to deal with questions
of legality or illegality of specific cartel measures against non-members.
In 1936, the Swiss Bundesgericht 143 approved a tobacco merchants’
association boycott aimed at compelling the plaintiff to join the car
tel,’14 The court drew a somewhat tenuous distinction between coin
pubsion for destructive purposes and compulsion as a means of inducing
“cooperation”: it was not the intention of the association to destroy
the plaintiff by boycott, hut to induce it to cooperate with the cartel
in “improving” the price conditions of the retail trade, an unques
ttonabl legal objective. The opinion states:

“The aims of the association were of such high standard that
the sacrifice which the plaintiff may have been called UpOfl to
make, as a result of measures taken by the association against

141. (1936) 7 H0ECHsTRIcIITERLICHE REcIIsSPREcHUNG No. 457.
142. Ibid.
143. Schweiger-llauser gegen Schwei7. Tabakverhand Fcb. 12, 193O, 11Q301 B G E.

11,97, 104—107.
,1t should that under the Swiss law, boycott approval came under the

iurtsdiction of the civil courts, and was not, as in Germany, subiect to license by administra
tive agency, On Swia cael law, see BURKY, DE LA HARPE, VALKERNAGF, LA SUISSE ET
L’AUTARcIE (1939); HEuSER, CONTROL OF lNTERNATt03A1 TRADE (1939).
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him, is certainly not unreasonable compared with the importanceof the ends of the association.” 141

To the same effect was a subsequent decision in which 1)0th thepublics and the cartel’s aim in market regulation was declared identical, and refusal to coOperate was therefore hel(l hostile to public interest. Those willing to coOperate thus became the prodigals and individualism characteristic of the liberal economy commanded no protection under Swiss law.
Some realization of the direction in which such decisions wouldultimately lead—--for these Swiss cases were typical l37__j to be foundin French ‘ and German 149 decisions following the great crisis of 1920.In the Duesseldorf tilling station case,15° for example, a German national gasoline cartel, after fixing the wholesale prices for filling stationsales, was confronted by a station owner (supplied by a cartel member)who found it more profitable to undersell the cartel price. In retaliationthe cartel instructed all local stations to undersell the offender. Butthe latter sought judicial redress and secured the desire(l protect ionthrough a decision which represents one of the last judicial protestsagainst “the brutal will to destroy.” More especially, the decisionattempted to designate “unfair” not as a preordained standard setup by cartels, hut as a name to l)e applied to any activity directedtoward interference with free competition. Nevertheless, the case wasonly sporadic in its effect, and failed to prevent the two Swiss Bunde

143. See supra note 143.
146. Berner SchachtelkiLsefahrik A. G. und Fromagerie Le Castel, S.A., gegen Schweiierische Käseunion (Oct. 6, 1936)11936] B. G. E. II, 276, 280—i.
147. Compare Decision of the Reichsgericht, February 21, 1933, (1933) 31 KRrEILRUNDscHAu 289,
148. See Ami du Peuple, Cour de Paris, April 9, 1930, [1930] GAz. P1L. 1, 928; Decisionof February 7, 1934, cour de Lyon [1936] GAz. Pr.. I, 862.
149. Decision of Oberlandesgericht, Cologne, February 1, 1935 (1935) 33 XARmI I.RusoscaAu 824.
150. Decision of Dec. 18, 1931 (1932) 134 R. G. Z. 342. See Isay, Der Vernkhtungswetkim Wetlbewerb (1929) ZEITscHRZFT FUR GEWERBLICHER REcllTsscnuTz UND URN EBERRECHT1369 el seq.
151. A fuller statement by the Court of Appeal in 1)uesseldorf reads: “The defendants,by their superior financial means, may undersell the plaintiff for quite some tinw. Theyintended to destroy the economic position of the independent plaintiff, to get an absolutemonopoly throughout the country and to dominate the market without any restriction.These activities are irreconcilable with the principles of competition established by law. Thewhole character of the activities of the defendants is inconsistent with principles of goodethics and therefore ‘unfair.’ The methods of the defendants are dictated by the will todestroy. The brutal will to destroy makes the underselling an unlawful method. The unethical aim governs the behavior of the defendants to such an extent that each of the meaflutilized by them becomes immoral.” [19301 Juristische Wechenschrift 1746. Cf. Court ofAppeals as quoted in the Reichsgericht’s affirming opinion, Decision of Dec. 18, 1931, (1931)134R.G.Z.342.

gericlit decisions from underwriting those precedents previously (us
cUSse(l, in which failure of a cartel member to sustain the cartel price
was deemed “unfair competition.”

Combines. With respect to the external relations of combines little
fleet! be added to the evils already described in connection with cartels.
The deterioration of conditions suitable to free, uncoerced, contractual
relations would not appear to need further emphasis. Yet so unequal
did these relations between combines and the general public become
that in Germany courts went so far as to suggest, by way of dicta, that
to insure individual protection against monopolistic po er, the courts
themselves would dictate the pertinent contract terms)’ But even
though this suggestion was based soundly UOfl the genera] principle
that courts were empowered to allow damages in the protection of
persons harmed by the intentional “unethical act” of another,il its
merits were never put to the proof, since consumers and consumer
organizations alike were in too great fear of combine power.

THE CARTEL REGIsTER

Distinct from, yet supplementary to administrative and judicial
control was the cartel register. Compilation of information relating to
a variety of commercial agreements was early seen to have hearing on
the degree of efficiency with which regulation or even prohibition could
be accomplished. As early as 1897, and prior to the abandonment of
the prohibition policy by Austria, a bill was introduced “ which
sought to create a register open to public, as well as to government in
spection. The purpose was to elicit information helpful to the enforce
ment of statutes which proscribed cartels as illegal. But during dis
cussion of the first draft, industrial representatives 133 demanded in
return for submission to compulsory registration under the statute, the
assurance that all cartel agreements so registered would receive govern
ment sanction and approval. This demand rapidly became the crucial
issue of registration throughout Europe,”6 for it was clear that ac
quiescence would lead almost certainly to the approval of what otherwise would have warranted censure.”7 As Klein pointed out, if the

152. See KARTEI,LRECHT 199 ci seq.
1a3, See [luergerliches Gesetzhuch of August 18, 189O, Section S.b. For discussion, seeNteI’FRDEY, KONTRA,tIERUNGSZWANG UND DtKTtERTER VERTRAG (1Q20 53fi1. it should benoted in this connection that under the Civil Law specific performance is the rule anddamages the exception. See GERMAN Civu. CODE (\Vang’s trans. 1907) art. 3Q § I.154. june 1, 1897. No. 188 of the Beilagen zu den Stenographischen Protocolle des

See BAu31G,RTNIR-MEszLEM, KARTELLE UND TRUsTS (1908) 316.155. See GRUNzEL, UEBER KARTELLE (1902) 190.156. Id.at 161.
157, See e.g. Yugoslavian Statute of August 3, 1934 as amended by the decree of Novemr 25, 1935. Section 2(3) provides: “Only cartel contracts, cartel agreements or cartel
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purpose of registration was to dispel ignorance surrounding the fine..
tion of cartels, it could not follow that approval, Sup)OSeC1ly based on
facts revealed, was justified before those very facts were fully exam
ined,1

But where the legality of cartel agreements was not in isSue, Vl1ere
as n \orwav, for example, the register served as a fact-finding aid to
administrative and )u(hcial “control” rather than as an a(ljunct of
prohibition, cartel proponents were not in a position to utili?e the
register to their own advantage and in consequence attacked it as an
encroachment upon liberties of industry. ‘ But such an attitude was
not always consistently held. It is ironic that as long as the alternative
to control and registration was the maintenance of a status quo which
allowed cartel function without interference, cartel proponents were
opposed to either of these devices. But as soon as the alternative sug
gested became not “control” but prohibition (as if the antitrust policy
of the United States were extended to international cartels) then the
register became favored by such men as Lord McGmvan of Imla rial
Chemicals, Ltd.; it was now regarded the lesser of two evils.

It was a lesser evil because it could be mitigated. Indeed, it is ques
tionable whether it was ever an evil at all, for although the register
called for statistical compilations, not a single conviction for failure to
comply with its requirements appears to have been made or sustained
in Europe during the interval of the two wars. The reason lay not

wholly in the lack of assiduousness with which cases were prosecuted.
It lay to some extent in the same indefiniteness as to the scope of
statutory provisions which had afflicted legislative establishment of
administrative agencies. Attempts were made to set up objective
criteria for registration, Obligation to register was restricted in one
instance to agreements which effected a price increase,’60 and in an
other, extended to all international agreements made by specified
types of legal entities: corporations, 1)artnershil)s and the like.’6’ l3ut
even these criteria appear to have failed to define the scope of applica
tion with sufficient clarity. For while it may have been possible for

understandings which are in writing and which are submitted for registration have legal
validity” (emphasis supplied). See supra notes 56 and 57.

158. Klein swpra note 24 at 307, stated: “Do not forget that the request for publicatiOn
necessarily implies the recognition of the validity of the cartels, but it accomplishes nothing
in the direction of obviating the dangers of the cartel development. Legal recognition is the
most fundamental right the state can give. Shall the state grant this gift only for the purpose

of statistics. . . . One cannot say: I do not know how cartels work or whether they should
be controlled. I shall have to find that out; but nevertheless I shall recognize their validitY
in advance.”

159. See UNTERAusdiluss FUER ALLGEMEINE WITSCHAFTSSTRUKTUR 32 et seq.
160. See testimony of Mr. Kraetzig, UNTERAuscnuss FUER ALLGEMEINE WIRsTdHAF’

STRUKTUR 47; VON BEcKERA’rn, DER MODERNS INDUSTRTALISMUS (1930) 270 et seq.
161. Testimony of Mr. Neumann, op. cit. supra note 160. at 256.

go ernment officials to determine the extent to which a given agree
ment did or did not interfere with prices and general market conditions,
the single industrialist who was required to register could not tell in
ad ance whether a particular agreement would come within the man
date of the statute. Moreover, as reported by a leading French legal
society,’°2 lack of clear definition not only hindered efficient reporting
of cartel activities, l)Ut also left the way open to accumulation of un
necessary and cumbersome data. Where a definition l)ro ed too gen
eral, states the report, “Every simple understanding of a duration of
only a few days or weeks, every contract whether significant or not,
every agreement between parent corporation and subsidiary, as well as
decisions of syndicates . . [had to] be published.” ‘ The entire
register thins tended to become burdened with information of littlepractical value to the PUl)OSCS Of ‘‘control.’’

Registration statistics, as revealed by the several nations possessing
similar register statutes, would also seem to substantiate haracteriza
tion of the register as a lesser,evil, since purposeful e asion appears tohax e been readily accomplished. Despite the cartelization of almostall branches of industry dlUriflg the nineteen twenties, the ControlOffice of Norway could report in 1931 only 192 cartel agreement regis
trations and th registration of 51 ‘‘understandings.” ‘ And whileollicial Gennan statements re ealed consideral dv more, three thousand
cartel agreements in 1930,’ these were hardly commensurate with
actual industrial undertakings during that period. Indeed, cartel
management seems to have forwarded successfully its own purposesless liv formal “registered’ contract than l) word of mouth negotiation,
and by custom (lesigned to actuate operations independent of written
agreements. 166 fhijs (le\ ice may prove particularly successful where anumber of firms operating in th same field agree to confine their own
markets to domestic areas, thus establishing an infonual international
tluota system. Moreover, most private market restrictions are notfounded upon a series of specific agreements, but upon central controlof certain strategic materials by a single combine or grouj : the restric
tiotis which flow from this authority are informal arrangements ratherthan contracts

Although registration as it (le eloped generally in Europe servedonly as a slight impediment, if any, to the perpetual unrolling of carteland combine power, it seems still to warrant defense as an institution.

162. Sociét d’Etude Législatives, See sura note 46.163. Ripert, cited supra note 46, at 259-60.loi. .ndersen, Di Aufricht üher Trusts und Kurtelle in Norwege (1Q33 SI KARrbLL
77.

165. See Testimony of Dr. Leidig, UNmRAUSSCHUSS FUER ALLGEMEINE \IRTSCHAFTSSTRUCETUR 58; VON BECKERATH, bc. cit. supra note 160.166, C ornpare Norwegian industrial licensing case, supra p. 308.
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Conceived as a means of factfinding and not of legalizing what as
othenvise illegal, the register could have been successfully allied,
in the interests of prohibition, with groups of government experts
organized to investigate each field of industry. Staffs employed to
examine importexport statistics, the how of technology, and types of
foreign and domestic production, could have reduced considerably the
tendency of the register to become the collection of useless paper of
which Meinhardt complains.’° And if to this had been added the
power of government to in estigate private commercial documents,
where necessary in the puhhc interest, a more vigorous government
policy either of control or prohibition could have been established, \s
it was, government Investigative authority was permitted in (er

-many,’ hut information so obtained was not linked to any broader
system of research such as is suggested here, nor was it free of certain
restrictions in regard to publication.

It is in this very matter of publication and consequent publicity that
the register and the suggested system oresearch could serve its most
useful purpose. Public opinion is a healthy deterrent to schemes
inimical to the public interest. An amply supply of facts would do
much to eradicate the view that the operations of cartels and combines
are mysterious.’69 In the United States, publicity might have overcome
general public apathy and misconception regarding the real nature
of pr&war international monopolies, in which a considerable part of

American industry was engaged.’7°In actual European experience
however, registration served as a means of enhancing the po er of
monopolies rather than as an aid to their control.

“CoNTRoL” LEADS THRouGh ANARCHY TO T0TAU’rARIAN EcoNoMY

Notwithstanding the facts revealed in the foregoing exposition,
cartel sympathizers have not been deterred from reaching the conehi
sion that the residuum of control still provides a more orderly economic
system than could be achieved through free competition. The protec
tion of “good” cartels and combines, it is claimed, introduces a note of
“reason,” which tends to relieve the economic chaos induced by price
variance in times of prosperity as compared with times of depres

167. See Testimony of Dr. William Meinhardt, UwTsaAusscuuss FUER ALLGEM1 INS

WIRTScRAFTS5TRuKTuR 183-4.
168. See Auskunftspflichtverordnung, July 12, 1917 as amended August 11, 1918, and

by Art. 6, Par, 2 Emergency Statute of July 13, 1923, [1923] REIcHsGEswrznLArr 1, 723—2k
169. See STRIEDER, S’rurnEn ZUR GEscinduTE KAPITALISTIsCHER ORGANISATIONS’

PORMEN (2d ed., 1925) 184 et seq., especially 188 9.
170. For European cartel connections of American firms see Hearings before the SenaI

6’ómmittee on Pcrtents on S. 2303, 77th Cong., 2d Sees. (1942) pt. 6, 2621 ci seq.; Auschuss 5Sf

Unkrsschung der Erzeugungs—und Absatzbedingungen der deutscken Wirtsckaft, Verhan’1
lungen und Berickte (1930) 3 DIE DEUTSCHE CHEMISCHE INDUSTRIE 94.

siofl.’71 But if the failure of control by administrati e and judicial
means has not already shown this claim to be groundless, the economic
confusion resulting from that failure would itself seem to do so,

‘Fhie normal ratio in Germany of goods and raw materials to prices.
for example, was disastrously (lislocated, In essential produts and
materials, nearly all of which were cartehized, high prius were sus
tained, while the products of firms iwrmitted to continuc fum tioning
in free competition (and most of the products were non-essentials)
suffered drastic decrease in value, in one year as much as 46.34 per
cent ,h72 Such disparity quickly reduced the number of those willing to
assume the risks of free enterprise, and a frozen market ensued, It is
behiei ed in sonic quarters, however, that this very maintenanec. of
cartel prices, despite a depressed market, is an indication of cartel
success, a further examj)le of “orderly” control,’7’But the rejoinder is
surely: success for whom? has it not merely served to I)reent a nat
ural adaption of price to demand and preserved a price level beyond
the xcket of the general Purchaser? That is not to say that a dis
astrous drop in )riCes is desirable, but only that remedy by means of
prii atelv planned cartel schemes is illusory.

That the pre-Nazi, Bruening goernnient in Germany was itself
n”t wholly decei ed in this repect—t bough perhaps given o er largely
to apathy— is shown by the decree of 1931 which declared that all
cartel prices were to be reduced ten per cent or in the alternative the
cartels were to be dissolved,’4 In the restoration of disoriented values,
little was accomplished by this means, however, as the measure was
allied with a wage decrease scheme, which prevented sufficient improve
Ihlent in purchasing power)’ A single decree could not relies e a froien
economy. Nor could a Price (‘onimissioner,176 appointed in the hope

171. See e.g. ISTERNATIONAL LABOUR OFFIr, INTrRGOvFRNMENTaL CoMMoDITY
Os raoi, .\t,REEMFNTS, (Montreal, 1943) Introduction, xi.1 iii; st t alc NAsI S I Ft Ri lOS
1RtDL (‘ouci, INC., MEMORANDUM ON REGtATORY Meast RLS ,\FFECTIN. ANt RICAN
Foj ION J’RADE. (1944).

172. ‘I he period covered was slightly over a year, April 1930—Juh 1931, During thesame period cartehized prices jell only 1O.4O. See Frankfurter Zeitung, July 26, 1931,p. 5, col, 1.
173. See Haussrnann and Ahearn, Misconceptions About (‘ccrtels (1945 60 AMERIcAN

MERCURy 295; Benni (and others), Reiew of the Economic Aspeos of Sereral Intern itional
Indu,ctrial Agreements (193u) League of Nations Publications II, Economic and FinancialNo. 41, especially with, reference to the European aluminum cartel, at 25.174. See Vierte Verordnung des Reichspraesidenten zur Sicherung von Wirtschaft undFlnanzen utl Zulu Schuize des inneren Friedens, Dee, 8, 1931, c. 1, § 2. [1931] Rnicns
OLSLTZBLATr 1, 699, 700; Frankfurter Zeitung, Dec. 8, 1931, 1, col, 3; id. Dec. 9, p. 1, col. 1,175, Nevertheless cartels acquiesced in the requisite decrease, though not ithout occaSIonal

beneficial to themselves. The iron cartel went so far as to offer a fifteenPercent cut to all customers promising to buy exclusively from a given firm for a two yearPeriod, See Frankfurter Zeitung, Dec. 15, 1931, p. 2, col, 3.176, See Verordnung ueher die Befugnisse des Reichskornn,iss fuer Preisueberwachung,c. 8, 1931, [1931] REIcIISGESETZBLATT 1, 747—8.
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that he might succeed where courts afl(I administrative tril)unals had
failed, contribute a solution. Control offices of Germany an(l other
countries of Europe enjoyed the power to interfere with price struc
ture at critical times, but it was seldom exercised. Rather was the
Price Commissioner expected to contrive ways of accomplishing the
aims of control. aims which the offices themselves hardly a(lUml)rated.
It was not remarkable therefore that the Commissioner succumbed
likewise to the pressure of cartel power and was unable to break the
solidarity of inter-cartel loalties.’5

The widespread use of sales quotas further aggravated the dis
turbeci economic conditions, particularly as it prevente(l the dissolution
of stock piles. In the normal unregulated economy, accumulated goods
are customarily sold out as the first step in overcoming market crises.
But through allocation of quotas cartels prevente(l this healthy ad
justment, and by a consequent non-payment of interest severely cur
tailed banking and loan activitiesi9 And, moreover, the use of quotas
as criteria for the extension of bank credit u failed to induce any but

the same unsatisfactory results. Technological stan(lar(IS, )roduct it n

capacity, and good will could thus no longer served as a basis for eval
uating business concerns. Cartels of banks and other credit organi/a
tions restricted the flow of capital not only by high rates of interest,
but b exclusionary practices base(l on the (legree of conformity of the
applicant to cartel rules; one who s01(l more chea])lv or was condemned
as an “unfair competitor” was excluded, The seriousness of these
restrictions upon business enterprise needs no emphasis.

In addition, cartels easily obtained—at the expense of donwstic
‘‘control’’ and without regar(l to national boundaries — the supl)ort ol

foreign cartels and governments. In 1931, the German nitrogen syn
dicate effectively removed the threat of a reduction of its high prices
by referring the then weak German goernment to the high price
policies of the Chilean government and of allied American interests
with which the Chilean nitrogen syndicate was associated.151 The
same device was used by French and German iron syndicates, each

177. Germany: See KARTELL \ERORDNUNG, supra note 39. 1)ecree of Ju1 15, 1933

[19331 REIcHsGL5ETZBLATT I, 487. Bulgaria: Statute of August 15, 1936. Norway: Statute
of March 12, 1926, Gesetz betreffend Kontrolle von Konkurrenzeinsehraenkungefl mid
Preismissbrauch (1926) 24 KARTELL-RuNDsuI,u 133. Roumania: Statute of May 8. 1Q37.

Official Gazette No. 106, May 10. 1937; for German translation, see (1937) 35 KarkIl
Rundschau 385. Sweden: Statute Relating to time Study of monopolistic enterprises and

combinations, June 18, 1925, see (1936) 34 KARmLL-RuNDSCIIAU 223.
178. Compare supra p. 315 and note 100.
179. See Frankfurter Zeitung daily during July and August 1931, especially August 2,

1931.
180. See [Heinrich Kronstein], Zum Problem: Stoat und Wirischaftsmacht (1929-30)

DiE JUSTIZ 137; Frankfurter Zeitung, Oct. 7, 1931, p. 3, col. 2.
181. See Frankfurter Zeitung, February 15, 1931, p. 6, col. 1.

groul) defeating the objectives of its o4n government by pointing to
the high prices sustained iy the other.12 It seems hardly a product of
‘reason th;tt could have brought about a situation in which control
offices could1 neither reduce prices of finished products be misc imports
of raw materials were subject to fixed prid es, nor conversely reduce the
prices of domestically mined raw materials because the iirocluets of
foreign mines were sold at high prices in the domestic market.

So numerous indeed, v ere these svmpt oiiis of dislocation and eco
nomic anarchy that go ernments were forced once more to take posi
tive steps to rehabilitate the control s’ stem, which had so patently
hroken down. Attempts were made hrst to immunize government
agencies against the influence of industry. As a means to this end, and
also as a supplement to price control, governments themseh es took up
tlu task of quota allotment. Import quotas were established through
international agreement, principally by France,°’3 and in many cases
thee adhered in content and pattern to those already etablishtd b
cartek.’54 In the electrical industry a similar result was accomplished
I v alternative measures: the whole in(It1st rv was re(luired to join vol—
iintarilv by a given date a government su[)ervise(l cartel, or an arhi
trarv quota system would become effecti e. By the former means the
lretit-h and German electrical industries cartelized the entire electrical
tra(le between France and Germany.

But the passage from a negative system of control—directing what
was not to iie done- —to a jxlicv of positive instructions comprising
dictated prices or compulsory government cartels, accomplished very
little more in rescuing industry from its plight) What direct ton there
was was not based upon a clear conception of the true relation of this
or >revi( ais legislation to the public interest, nor v as it based upon the

12. Id. Jan. 13, 1931, p.S.
I See 1932) 53 I1.ECTRoTEdHNIsc1IE ZuITsC1IRIFT 191; JNTERS. I tONAL L.uouR

(Ii I I INTFRGOVERNMESTAI. COMMODITY CoNtRoL AGRFEMFNTs (Montr.al 1943 xvi et
c on tariff policies in steel, see IIEXNER, Tar INTrRNKIION,tt SIFFI ( SKIlL 1943

219-51.
1’1. .\n interesting example of the interrelations beeaen international treaties and

cart -1s n the electrical equipment agreement of 1032 between France and Germany-. Under
the custodianship of the two governments, the two industrieS estal lished “I,Otbcc Franco
Allemand tie Materiel Eleetrique” sshich executed at one and the same time the impoet
(]u’t I assigned to Germany by the Franco-Cermtn (onimercial in at anti the provisionsagrctsl upon b private industry. See (1932) 52 ELEcTRo1EeHxldHE LFITScIIRIFI IQ1.

185, (1932)53 EI,EKTR0TF:cItxIscm•IE ZEITSdHRIFT 101.
lS(, Of the original regulatory statutes only the Norwegian statute ci March 12, 192o,Art 11, ura note 46, gave the government power positisel to determine cattJ prices and

Sdw conditions. The Control Office, however, appears to has e used this iser only for thePurpoSe of declaring the cartel price binding on business organ:sations. including those notxl flQtI ng 1(1 the cartel. See [1036] FR US r KoN tROLLEN 45 antI 103. In only one case wasthere any attetmpt to use this r’rt to restrict international cartels. [1937] ‘tRUST KoN
TROLLEN 37—6,
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principles of a free economy, Inst cad, it was government imi )( )visat ion
necessitated by the calamitous cotidit ion into which the economy had
fallen. And while governments may have desired ahs dii t e inast cry of
all economic contingencies, they failed to achieve it owing to the lack of
a well—formulated goal toward which legislation could be (lirected. So
it was that cartels were able to perpetuate their exploit at ion of govern
ment weakness, particularly in Gennanv. There, as was pointed out
by Boehm, ‘ the government was empowered neither by the old legis
lation nor the new to act until after the damage to public welfare had
been done; it could in no sense act in a preventive capacity.

In the light of these facts it is not surprising that in Germany, Na
tional Socialism eventually supplied the long absent aim toward which
cartel control could be directed. Totalitarianism could hardly be ex
pected to have adhered to the principles of free coml)etit ion; its aims
were expressed in the prosecution of war, and with this the public good
was purposely identified. By such means, “control” of a perverted
sort was made effective 1w 1939. The rest of Europe, however, caught
in the disruption of economic trends and forced along the paths to total
war, was denied, at least for a time, a choice between the two alterna
tives: totalitarian ideals and methods, or a free market. In the midst
of preparation for conflict the competitive scheme ha(l to be sacrificed
temporarily. And it must now be plain that—except for the possible
suiting of a different aim to totalitarian method—there was no other
choice; that control alone, lacking in guiding principle, remained and
continues to remain an ineffectual compromise between those two.

CoNcLusIoN

In evaluating the lessons of European legislative and judicial in’c’
edents, particularly as these may affect the United States, there is
perhaps a tendency among those trained in the common law to read
into the civil law of the Continent a sensitivity to constitutional
prerogatives and a jealous protection of individual rights which (lees
not exist. But although the laws of the codes and statutes may have
been intended merely as outline sketches for the courts to follow, rat her
than as depositories of civil rights, and despite the reasonable deduct ion
that this accounts in part for the liberties which courts and aolminis
trative agencies alike have taken with the public interest, these cii’
cumstances would not seem to remove altogether a basis of comparison
between past European experience and present American problems.
The warning to the United States is of significance if only because both
the symptoms of weakened constitutional privileges and of inroa(lS
upon the functioning of free enterprise may be alrea(ly present.’8l’

only with unthinking arrogance that we may say: it can’t happen here.
lor constitutional rights and i )rivileges mu St always he viewed against
the background of the current economic fashion, as a omparison of the

and T[’est coast hotel ‘ cases amply shows. And in the mold
ing of that fashion the power of cartels and combines is undeniable.

In the past, the Supreme Court of the United States has been at
times instrumental in fostering this power. Through failure to place
constitutionall derived rights in correct relation to economic change
such decisions as (great Atlantic and Pacific Tea (ornpany v. Cream of
11’/wot Corn panv 191 were made possible afl(l the evil of unequal con
tractual relations increased. The Court ruled that a wholesale enter
Prise in a (lominant and controlling position could not be compelled
to sell to an economically weak retailer, since ‘‘. .

. a trader might
reject the offer of a proposing buyer for any reason that appealed to
him 192 Though admittedly a technically just (lecision, it seems
an illusory one, for the bolt was drawn long after the horse had fled,
The buyer no longer stood on that equal footing which made the
“traders rights sacrosanct. Yet the court appears to have lost to the
buyer that privilege, while continuing to enforce a rule that presup
posed his possession of it.

American courts have frequently shown themselves prone to follow
European e\ample in unclennining legislation designed to protect free
competition,’93 as well as in permitting expansion of judicially un—

189. .\dkins v. Chikren’s Hospital of the District of Columbia, 261 U. 5. 525 1923The Minimum Wage Act of the District of Columbia, regulating the hours of work forwomen, was held unconstitutional as an impairment of freedom of contract under the dueprocess clause of the Fifth Amendment.
190. West Coast Hotel Co. v. Parrish, 300 U. S. 379 (1937 . Only fourteen years later(hief Justice Ilughes speaking for the Court expressly overruled the .1dkins case. and, in anopinion reflecting the Holmes (lissent in the latter, upheld the constitutionality of a Washington Minimum Wages for Women Act. Compare Holmes’ famous dissent in Lochrier v.New York, 198 U. S. 45, 74 (1905) with the majority opinion in the same case by JusticePeckj,ain,
191. 227 Fed. 46 (C. C. A. 2d, 1915).
192. Id.at49,
193, Examples of the weakening of the principle of competitive economy by courtdecision are not unfamiliar to the American lawyer. In Standard Oil Co. of New jerse v.IJnite(l States, 221 U. S. 1 (1911), the Supreme Court interpreted the mandate for prohibition in the Sherman Act, 26 STAT, 209 (1890) 15 U. S. C. § 1 (1940) as admitting limitation by a ‘rule of reason.” Even “cartehization” was permitted under sptcial circum—stan(’es Accorclixig to the opinion in Appalachian Coals, Inc. v. United Stat es 288 F. S. 344(1933): ‘Realities must dominate the judgment. The illere fact that the parties to an agreement eliminate competition between themselves is not enough to condemn it, , . , The(luestlon of the application of the statute [Sherman Act] is one of intent and effect, and is notto be determined by arbitrary assumptions. It is therefore necessary in this instance toConsider the economic conditions peculiar to the coal industry, the practices which haveobtained, the nature of defendant’s plan of making sales, the reasons which led to its adotion and the probable consequences of the carrying out of that plan in relation to market

187. B0EHM, WETrBEwERB UND M0N0P0LKAMPF (1933).
188. See Kronstein, Business Arbitration—-Instrument of Private Government (1944) 5
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supervised ar1utration.’9 It is not insignificant perhaps that in regartito the former, the “rule of reason’’ relating to trusts and combines wasadopted in the United States only twelve (lays after a similar rulebecame the law of France.’9 Nor that even a cursory glance at An1tr
icati case authority ‘ indicates the losS of minority stockholders’prestige through the wide acceptance of Rathenau’s doctrine: 11wpublic interest is management’s interest.197 It may be, indeed, thatthese are indications of the passing of free competition from presentdayeconomic polity; that its revitalization is not possible. If this I e so,and there is by no means conclusive proof that it is, the cure of theenormous distortion of juohcial and administrative power which hasso long victimized Europe and troubled the xaters in the UnitedStates would still not seem to lie ifl more ‘‘control, but in a fortlirithtadoption of totalitarian method ; in deliberate and consciouS planningfor pre-detennined ideals of public welfare.

But as long as the liberal economy endures its correlative wouldappear to be the prohibition of cartels and combines. It may be Per-

prices and other matters affecting the public interest in interstate commerce in bituminouscoal.” id. at 360—1. See Eldridge, The .1ppaladiian (‘oil Cz.e and the Rule of Rea.son (11 (o. XASH. L. REv. 513: Jackson and Dumbauld, Monopolies md the Court (163o m(. OF Pa. L. Ray. 230.
194. Kronstein. supra note 188.
195. Chambre des Reguétes tie Ia (‘our de (‘assation, i)ecision of May 3, 1011 [1012

REcUEIL PERE0mQUEDE JURIsPRUDENCE (l)alloz 1,33.
196. See BERI.E ANt) MEANS, THE MoDERN CORL’ORATtONS ast PRIvATE Paopi,siy(1940).
197. Supra note 139.
198. The following excerpt from the recent opinion of Judge Learned hand in the .llomcase is an excellent and dispassionate resumé of the problem of prohibition in the i’nitdStates:

“Many people believe that possession of unchallenged economic I>r rleadens initiative, discourages thrift and depresses energy; that immunity from competition is a narcotic, and rivalry is a stimulant, to industrial progress; that the spurof constant stress is necessary to counteract an inevitable disposition to let ellenough alone. Such people believe that competitors, versed in the craft as noconsumer can be wii be quick to detect opportunities for saving and new shifts inproduction. and be eager to profit by them. In any event the mere fact that a ionducer, having command of the domestic market, has not been able to make morethan a “fair” profit, is no evidence that a “fair” profit could not have been madeat a lower price. . . * True, it might have been thought adequate to condemn onlythose monopolies which could not show that the had exercised the highest possibleingenuity, had adopted every J)OssihlC economy, had anticipated every concei ableimprovement, stimulated every possible demand. No doubt, that would he oneway of dealing with the matter, although it would imply constant scrutiny and constant supervision, such as courts are unable to provide. Be that as it may, that wasnot the way that Congress chose; it did not condone “good trusts” and condemnbad ones; it forbade all. Moreover, in so doing it was not necessarily actuated byeconomic motives alone. It is possible, because of its indirect social or moral effect,to prefer a system of small producers, each dependent for his success upon his own

5uasively argueol that though the I nited States favors prohibition, the
rest of the worlol aolheres to ‘control, viz., monopoly, with the result
that American commerce, if it is to be forced to conform to the pro
fessed American policy, must suffer the harsh consequcnc(’s, Ihis
contention, though true to a certain extent, has been considerably
exaggerated t hrough facile mani1 mlation of opinion I y industrial and
commercial interests. In promoting monopolies in Etirope these in
terests have referred repeateolly to the example of American monop
Olit’S, insisting that the latter are reason in themselves for Continuation
of the system in liAIrOpt’; while monopoly sympathizers in the I ‘nite(l
states have conducted similar carni aigns with reference to European
cartels and combines.199 But more important. the argument (>bSCtlres
the unquestioned fact of American power and preatige, so greatly
enhanced as a result of the war. In the face of the opportunity afforded
by such power, it is well to consider how it shall best 1w çh en cxi res
siOfl. It should not. be forgotten that in the long run the ideal aims of a
people prevail ; that ideas shape the (lifference between one society and
another. If, then, the I nited States were to abandon the idea of a free
market, partictilarly in a time of world distress when pen atelv planned
economies (whether “controlled or not) establish prices beyond the
crmmon means, American civil polity would surely seem to have P st
one of its most distinguished and traditional characteristics,

skill and character, to one in which the grcat mass of those enga,c 1 must accept
the direction of a few. These considerations, which e have suggeteil onv a
pos%ible purposes of the Act, we think the (lecisions prose t ha a I en in fact it
purposes.’’ I’nited States v. .‘luminum (‘o. of America, 14 F. 2d 416, 42’
C. C. A. 2d, 1945).

1Q)..\ similar technique is applied to the promimotaon of cc:merIaI ad izrazimn com
pIle Sub-Commission report in INTFRNAIIO’cAL CIIAMBI’R or CoMtrRct , 1’imm CoRLs,
Ii No. 13 (1921 15, with GILBeRT AND DIcKENS. TNLC Rep.. Ext’ ‘sr Pnmcas

I :XPOR t 0’ RTFLS (\VEIIB- POMERENE ,\ssOct t rio Mon )5raph 6 103)) 115.


