DEPARTMENT OF JUST ICE
" WASHINGTON 25, p.c.

sinkey v S e el L L Bemlbe s Auvgust 27, 1943

MEMORANDUM FOR MR. CORWIN EDWARDS

Re: Market Regulating Organizations and
Enterprises and International Law,.

I. Introduction,

Thls memorandum deals with tne problem whether under international law,
-Icartels or other market regulating organlzatlons, whether or not established,
managed or controlled by government are part of the "legltlmate power?® in
the country to be occupied, the1r rules part of its law, and finally, their
propert& public property and therefore enbsect to the administration, rules

and dec151ons of the occupying power.

Out of the great ‘number of problems whlch are bound to arise the follow-

ing may be mentloned. - ‘

1. The production and dlstrlbutlon of textiles and artlcles made from
'textlles within Germany or w1th1n Italy are subject to the rules of market
‘regulatlng organlzatlons. Even 1f, for 1nstance, the Reichvereinlgung Tex-

tlle;eredlung should be deprlved of any governmental character, this group,
as well as the cartels belonglng to thls group, would have the entire pro-
dnctlon and marketlng under thelr rul1ng pcwer. Our army and the c1v111an
hpopulatlon would be affected by their rullnws. ‘ .

i 2. The same 31tuat10n may arise in a fleld such as n1trogen, in

' whlch I G. Parben has an almost complete monopoly within Germany.
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3, In an increasing number of cases, for instance in the rayon field,
indication exists that the Germans tried to give to citizens of or corpora-
tions in countries at present occupied, the title to industrial enterprises
including monopolistic industrial enterprises. Serious conflict is bound
to arise between the interests of these citizens or corporations and the
United Nations. - _

A clarification of the legal situation seems to be urgently necessary,
especially for three reasons:

_ 1. 45 thg basis of an understanding betwéeﬁ.th;”Uﬁiteé Nations.

2. As the basis for proper instructions to our military governments.

: 1

3.- To clarify what powers not now existing under international law
mst be_obtainé?fby virtue of the armistice conditions.
' Thé ﬁrin;iples of the Hague Convention respecting the laws and customs
Af war oﬁ 1ané of 1907, especially the "annex" to this convention, the
"Regulations Respecting the Customs of Yar on Land" provide:

1. Thé occupying power obtains "the authority of the legitimate power."

(art. 43).

2, The laws ip_force in the occupied counﬁry_remain in force, unless
changes are néceésary for the protection_o; Qublic we;fare. (Art.-LB).
5. Pri;ate property is protected% gxpept tdepots of arms" and "all
kinds of muﬁitions of war." (Art,-S}).%
“ in 1907 when this ;;nvention was mgde no other "legitimate power"
existéd in the signatory nations but the power of the state represented by
;ts government, The relation between government andlprivape individuals or

corporations and their property was based on the almost uniform idea that

. # The pertinent articles of the Hague Convention are attached hereto as
Ex. 1.
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the state can only interfere with property or with freedom of persons on

the basis of a statute lawfully enacted, and that such interference was
constitutional ‘orly if domestic security or na£i0m1 defens:e required it.

The "regulation" of the economy was a guaranteed non-regulation; free com-
petition was almost a part of an international cons‘l'_,itution. The "legitimate
power" was the rule of the game established by the princ:i.ples of free
competition, » .
. » The social changes ﬁhich have occurred since 1907 are obvious. In the
beginning of this war, at the 25th annual meeting of the Grotius Society in
Londoﬁ, the opinion was expresged that sociail developments since 1907 are

so far-reaching that the whole convention is obsolete under the rule of
nclausula rebus sic stantibus", often attacked and often relied on. The
chairman of the society expressed skepticism in regard to the position taken
by the speaker. The attitude of the chairman and of the majority was clearly
based on understandable anxiety as to what may happen to rules of inter-
national law, especially with respect to prisoners of war, if we éﬁbuld :
take the position suggested by the speaker. Since this speech of Nov. 21,
l9Z.D, the belligerents have referred repeatedly to the cohvention, thereby
impliedly recognizing its continued validity. Under these conditions one
‘must take it for granted that the rules of the Hague Convention are in

iUy :
S OTe@ser- i

.

II. Interpretation of the rulg?.._?.a the basis of their purpose and their
language. L P
.Th'é purpose of the provisions of the Hague; C.onven’tion relating to
'6écupéti6n is to give’ the occppﬁng aruy gl_l iegitimate power existing in
the occupied country with the undegstapd-ing‘ ’tha-t- in the exercise of all
such powers the occupying army shall be bound *‘ho preserve the interesis
(OVER)
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of the individyals and of the institutions of the occupied country SO far

as. passible, .. Each provision of the convention relating to occupation is

. . based on the assumption that there can be no other "legitimate power"

. within the pccupied. coyntry but the occupying army and the countyy which

.. it. represents,, A M"legitimate power" within the definition of the Hague

Gonvention; ig. any authority o issue rules binding the public or an

undetermined number of people, or which, by any kind of ruling power,

..ds of,l;[}i,;;_gjh oz:-_of-l __seg:.pr;gary q_qggge_ s as for ipsta_nge, the power of munici-

paldties as compared with the power of the state, or whether any other

.. "legitimate power! can overrnle thg.,_par_t.iculax_' agency exercising the power.

.« Since.all MWlegitimate power" in the occupied country is subject to the

-.occupying. army, our Pz!"o_blqm:j.-sl,whejbhe;'__ market regulating organizations or

L&

.enterpriges are "legitimate powers" in the Eurgpean countries. This ques-

;. bion of fact is discyssed under IV of this memqrandum. . . .

.= - If #this question is answered in thg_gf_i‘j.rma__.tiv_e, marke_t,regu]rating

.organizations and enterprises may be .{ad.xpin:j.‘s:t_er.eq_by the occupying army

-, under Art, 43 and all. their ir.iqt;'ume:nt?_ag?itj._egf, including their property,

13

_ -of.the Hague Conventjon. .

(Y8

-~ power .except that of the state. . -

.are beyond .the protection _af:ﬁq‘;-*ded to private property by the provisions

i S g G e P

III. Approach to the problem of other "1eg1timate powera" but. state

pqwer,, rrqm point of view of common, law,

A AR AP ety PRI

Under the princlples of common la,w prevallmg in a great number of

LR

countries participating in the Hague Convgrz_tipq, especially in ,our own

. cquntry, questions may arise whether "legitimate power" may include any

ALY G
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We are accustomed to consider as "law! only rules and regulations
issued by governments or other representatives of the political state or
expounded by the courts established by the state. But is this lipitation
inherent in the nature of law? Roscoe Pound, one of the more tstate-minded"
lawyers, comes to the following c-onclusion: (Sociology of Law and Sociologi-
cal Jurisprudence, Vol. 5, Univ, of Toronto Law Journal, p. 19, 1943) -

"Gurvitch complains that I 'believe in the necessary and a priori
preiminence of the state over other groups.' What I have‘ said is that since
the sixteenth century it has had a legal paramountcy; using legal in the
lawyer's sense, I do not arrive at this a pyriori, In the Prior of
Castleacre's Case, the court of common pleas in 1506 held that parliament
could not 'make any temporal man to have spiritual jurisdiction,! for this
could only be done by the pope. (Prior of Castleacre v. Dean of St. Stephens,
Y. B. 21 Hen, VII, 1). Since the reformation the kind of spiritual juris—
diction which divided the administration of justice between the state and
the church has come to an end. The parameuntcy of the state in that domain
is unquestioned."

For Roscoe Pound, for whom "common law" is the historical development
of the judicial approach, state law is not a priori the only law, but as a
matter of experience within a certain historical period, the only law in
existence. Pound recognizes the possibility of other developments. This
memorandum will shortly prove that they occurred in Burope. At this point
of the discussion it is sufficient to étq.te that our common law approach is
not inconsistent with an interpretatign of the Hague Convention to the_
effect that "legitimate po.we}_'" al_'xd "law" in the countries to be occupied are

not identical with states and their rules,

(OVER)
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. /It may be argued:that any other ruling power but the state ruling
power is '$inally subordinated to the decision of the state and therefere
! dnditectly to the ryling of the oceupying power, Such_ argument may refer
-to the ayticle of Hans Kelsen in. Harvard Law Review, Vol., 55, p. 44 (1941)*
and his theory stated there, or,ta Roscoe Pound'__s statement r_nade in t he
tarticle cited above - ';',i[ntvi'? -equally: c";lear_ ‘today that every other form of
.. social contrel, by household, chunch, fraternal, or so_c_:ia._;L organization,
professional association: or trade .inion, is subject to legal scrutiny and
goes on within ,le_gqlly,lpne‘sciﬂibed limits, enforced by the tribunals or
officials of: the state."_; From these statements it may follow that the
occupying power has no other right but to "scrutirize legally" the rules
..of 'the association and to find out if they are within legally prescribed
-2imits or:note. ;
“‘The Hague Conventien clearly contempla.tes.v that the constii}ut:?.on of
:the occupied 'country shall decide what the legitimate power is. 'e have
‘to;learn from this constitution whether cartels and other market regulating
organizations exercise "legitimate power" of first degree or _qif second
1 degree or if they have only rights possessed by every indivj.ciual or corporate
. ~person, ' In the last alternative the occupying power has no right; in the
+segond alternative the: mli-ng-s:of quaniga{o_ions __v_vhich control markets ére
subject: to the: pcmer'{ of the.occupying. army o Qvll_erru,'l_._e._ or insf,ruct; while
: »An the first: a.ﬂ.te_rnat_iv.e the eccupying power _jlggigea over ad_mir;ilstration of
“wmarket regnlating organlzatlons. Gl
. ! I Interpretatioen of the pert:bnen‘b rules of internatlonal law under

~the principles of gov mman-_t A(,_zf. the occupied _cquptr;f.

o ik 54

# Hans Kelsen, "The Pure Theory of Law and Analytical Jurlsprudence“
Harvard Law Review (1941), Vol. 55, p. 44.
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In thé whole of Europe the principlé of free competition as an inter-
national economie constitution has been definitely abolished. The former
principle that the whole field of economy 1s administered by actions of
merchants within the rules of the game of free competition does not operate
any more and the field of economy is subject to positive administration
under the rules of groups, associations, individual and state agencies,
While under the old principle regulation of commerce was the result of
private action of each merchant who was only bound by his conscience, his
interest and the rules of the game, the merchant now acts under insﬁructions
or within the'scope of instructions. The consumer interested in the purchase
of certain articles cannot make a choice between different offers which are
determined by the will of the merchants making them. Merchants and consumers
are instructed.

This power to instruct either consumer or merchant or industrialist is
ruling power not based on the exercise of private rights or property. An
occupying army restricted to exercise of the governmental powers which
_existed in 1907 would become itself subject to acts of other "1égitima£e
powers! within the occupied country. The ocoupying power and its interests
would be threatened and bound to come in conflict with the market régulating-
forces. The "legitimate powers" outside of the sphere of influence of the
vmilitary government" might try to serve purposes contrary to those of that
government ‘or ‘might come to understandings with private organizations within
the occupying couﬁtry or elsewhere, which organizations might follow other
aims than those of the supreme commander of the occupation army.

This risk is #nherent in the power of market regulating organization
regardless -of whether ‘it arose as a free ‘cartel or a compulsory cartel, and
regardless of who manages it and how the management is supervised by other

(OVER)
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organizations or ageneies. The significant, question is whether any ageney
hds the power to instruct:others, or control the:n.r action, which practically
amounts ‘to a power to administer El;e.:eoclety of the occup:.ed countyy = a
responsibility;of .the. occupying army. ' .

‘%% 'The analysts discussing National Socialist and Fascist. systems oi‘

* government usually gtress that under these systems the state takes over
2ll important social action., The conclusion from this allegatlon usually
.is that the few matters not administered and decided by the state are not

‘‘part of the institutions of the Fascist or Ijational Socialist: government.
Another conclusion:is that as soon as the Fascist or National I§ocialis'b

- férm: of government is abolished certain economic orga.nizations. established

" ” by ‘these. systems become private, or at least may be transformed by private

agreement into organizations outside of the public sphere and hence not

‘' ..subject to any Tule of the occupying power, Since the concern of military

- gévernment can only be substance and not form, this a.llegafion must be w:rong’
As a matter of fact, in National Socialj.st and 'Fascist theory the state
. is.not the only exclusive and legitimate power. Instead, in these theories
" ihe Mstate" as an entity does not, exist, T;t'le:_l_r‘ eentrel conc'ept is the
“#nation", which expresses itself in diﬁ'erent forms _one of which is the
‘state. | ‘Other organizations whlch exerc:l.se a pa.rt of the natlonal power
“dre equal to the state. They are, like the state, an. expre381on of the
“inagfofial will.: ‘The element -unifying _ai.L;l_, fo_xjms of associations and organiza-
“{ions inivhich the will of the nation. is: expressed is Party and Fuehrer.
His will and the.will of.the, _party. are superior to the will of ee.ch of the
- organigations expressing the will. oi‘ the natlon and admmistermg society.

" “Sych is the theory of Fascist and Nat:.onal Socialist soclety

..... h.i v
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The orgénization of the economy is entrusted to c}if«ferent organiza-
tions, partly orgdhized by the government (compulsory ca.:!tgls), partly
superv'ised by the government (Reichvereinigungen, Gemeinschaften, etc.),
Ipa.r't'ly independent and only subject to a general supervision of the party
and some state agencies (monopolistic enterprises). These are the powers
7 which substitute their authority for the rule of free competition. They
plan the economy and instruct the merchant and industrialist what to pro-
duce and what to sell, how to produce and how to sell,  They instruct the
consumer what he can have and under what condition he can buy. They exer-
cise Mlegitimate power®" over society,

In all pértinent pronouncements of ‘uropean statesmen and lawyers,
especialli' of the National Socialist Government lawyer Carl Schmidt, the
German constitutidn is interpreted as a constitution r.ot of the state, but
of society. Statutes, rules, mﬁ.ing powers and decrees, from whatever
source, are interpreted as acts of administration and as expressions of
the will of the nation. They are of public legal character and nothing
else.

The rules of the Hague Convention, under the existing economic con-
stitution of Europe, must be interpreted so that all rulps and decisions
by which a merchant or industrialist is "i_nstructeci" or Ly which the con~-
sumer is ruled are an exercise of the "legitimate power" In the scope of
Art, 43 of the "Regulations Respecting the Laws and Customs of War on Land,"

Conclusions:

1. The occupying army has not only the right but the duty to exercise
all powers entrusted to organizations or enterprises regulsting the market

of the occupied country.
(OVER)
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‘2., All property of these organizations is "public! property, like the
property of governmental agencies, under the definitioen of the Convent;i.on
_of 1907;.and therefore subject to.the riules of articles 53 and.55.

.3. As far as articles 53 and 55 leave.any doubt about the rights of

. - the .army of occupation to utilize the bechnology of the industry of the

- joccupiedieountries or as far as transfer of equipment into territories out-
< -gide:of the occupied ¢ountry seems to be necessary, suitable provisions
designed to.modify the.rules of the Hague Convention should be included in
the armistice terms.. That is especially the case in regard to the power
to dissolve organizations of a market regulating character.

/A great number of problems of international law which are bound to
arise woub of the development of. monopolisticorganizations and their
_influence on international organizations should be governed by the principle

expressed in this memorandum. . . ., IR A

HEINRICH KRONSTEIN
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EXHIBIT 1.

(From the Hague Peace Conference of 1907)

Article 43, The authority of the legitimate power having in fact passed
into the hands of the occupant, the latter shall take all the measures in
his power to restore, and insure, as far as possible, public order and
safety, while respecting, unless absolutely prevented, the laws in force
in the country.

Article 46, Family honor and rights, the lives of persons, and private
property, as well as religious convictions and practice, must be respected.

Private property cannot be confiscated.

Article 53. An army of occupation can only take possession of cash, funds,
and realizable securities which are strictly the property of-state, depot of
arms, means of transport, stores and supplies, and, generally, all movable
property belonging to the state which may be used for military operations.

All appliances, whether on land, at sea, or in the air,
adapted for the transmission of news, or for the transport of persons or
things, exclusive of cases governed by naval law, depots of arms, and,
generally, all kinds of ammunition of war, may be seized, even if they
belong to private individuals, but must be restored and compensation fixed
when peace is made, |

Article 55, The occupying state shall be regarded only as administrator
and usufructuary of public buildings, real estate, forests, and agricultural
estates belonging to the hostile state, and situated in the occupied country.
It must safeguard the capital of these properties, and administer them in
accordance with the rules of usuiruct,



