. e e

Gero ve S» Gasvernits % a M"’l M
o Aspiasu ]

s%ma 710 - :

Guayaquil, Ecuador

wd

De&r Gero ¢

rﬂb

%f ‘When you wsre hers the last time yeu aslmd me for an opinion i‘r.n
‘t.ha*” following question: Can a na.tm'a.]sfu"hed citisan attack the constﬁ.t.u-

,f,,,.

tio%ality of the praviaion of the la.u aceording to which he loses his
American eitizenahip after taking reaidané.e tor ‘two years in his connt.ry

of:id ri;gﬁ.n or for five years in any ovther - ‘ouné’z“'y. I hesitated to anmr
P e ‘

ya$4 gﬁgsﬁon for the simple rsason that “lgekiéSupmme Court of the United

;‘ :“’ flatd ;;l

Stat.es unda‘“i-hgﬁe’g;%gdership of Justics Frankfurber appearsd to be very

raluctant io interfere in any action of CQngress on account of consi‘-itu-
tiomality or a'ﬁyifother reason. In the meantime, a new majority begins
.. Yo show 5.1'.'

‘in the Suprems Court, and for this reason I do not helitate

anymore to! gp_r: your question,

vﬁ ""-wﬁ'.'-' ;

As I to].d y“, the general opinion: that tha McCarran Act (Act of 1952)
has anyt,hjn‘teﬁéo with the riski of naturalised citizens to lose their cit-
izenship on Qcéa@t of residence abroad is entirely mistaken, We have to
keep in gjind the following history of this problem, Already before the estab-
ulhent of the German Zmpire, in a number of cases peopls asked for diplom-
atic protection in U.S. consular offices in German states, f.i., Wuerttemberg,

when they were called for selective service, They argusd that thegy once cams



‘to the United States and became a U.S. citizmen at a tims when it was not
required to stay five ysars. The United States enterai a number of treaties
with the German and other states when Mr., Bancroft was Secretary of State
wherefor thess treaties are called Bancroft Treaties, Under these treaties
the United States waived the right to grant deplomatic protection to pedple
who were former citizens of the German state, becams U.S. citizens and then
returned %o the German state for a period longsr than two years,

When in 1907 the rules on naturalization were embodied into a statute
(Act of March 2, 1907), it was provided in Section 2 that it is "presumed"
that a person lost his American nationality when he stays longer than two.
years in his country of origin, For some time the meaning of this presump=
tion was very much of a dispute, In any case it can be stated that betwsen
1926 and 1940 the courts and the State Department recognized that the pre-
sumption can be overcome at any time when the naturalized person roturns
to the United States, even if such a return takes place much later than
two ‘years after the tsking_ up of residence at his place of origin,
Under the intsrpretation of Sectionm 2 of the Act of 1907 an American natur-
alized citizen 19?; only his right for diplomatic protection, Even this right
he could maintain if he eould pressnt evidence to U.S. diplomatic or consular
offices showing that he stays in the country of his origin on account of :
health or in conn@ection with American buainess interests or for a numbsr of
special occupations enumerated in the instructions of the Department of
Stats, These genecral rules of law were based on the decision Stein v,
Fleischman Co., 237 F.679 (S.D.N.Y.1916)% Compare also 3 Hackworth ps 29ks



In 191;0, under the obvious pressure of the war, the Department of _

. Stat.e asked for a substantial change of the law, The Department wiahed

that not only the right to diplomatic protection is lost as a result of
residence in the country of origin but the citizenship itself, As a

matter of fact, the Department succeeded in this demand, and the Act of 1940
{Nationality Act) provides in Section LOL that the citizenship is automat~
ically lost if a person stays longsr than two years in his country of
origin, However, this principls became only effectives in 1946 for the
purpose to give all naturalized American citisens who lived abroad the
chance to returm within a psriod of six years.

The Act of 1952 (MeCarran Act) brought a number of improvements,
espscially by exempting Werld War II veterans from the application of the
entire ruley furthermors pseople are exempted who take up residence abrnoad
after their 60th birthday, provided they were residents of the United
States for a reriod longer than 25 years,

The problem offers itself whether Congress has the powsr to distin-
guish between naturalized citlzens and native citizens. Chief Justice
Marshall stated in Osborn v, Bank of the United States, 9 Wheat 737,827 (1924)
that a naturalized citizen is distinguishable from a native citizen in no<
thing except as far as the Constitution makes this distinction itself,

In Lapides v. Clark, 167 F.2d 619 (D.C.C.1949), certiorari denied 338 U,S.
860 (1949), this argument was presented indsed, Lapides was born in Austria
and resided in Paléstine betwesn 1934 and 1947. He had become an Ameriecan
citigen on the basis of a rather doubtfully short period of residence in
the United States., In 1947 he returned to the United States and demanded
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aduission as a citizen but was excluded as amalien ﬁpid‘as argued the

riage with a foreigner. This provision m daclared lawful by the Supreme
Court of the Unitad States in McKensis v. Hare, 249 ‘,U.S. 299 (1915), The
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Supreme Gourt dahiad\ certiora.ri :ln the Lapides case,
o

daprived of his American citizenship by any other

ruls than the la.w i:rovidas for all c:.tizens. I would like to discuss
with you a detailed argument as to this point,

An even stronger case could be presented by someone who became an
American citigen before 1940 since he could argue that he acquired citisenship
with the understanding that he can take up residence wherever he wishes to do
80, while later he was deprived of this right,

You yourself ssem to have the exception of the war veleran on your side,
Therefore you are not a good test case., You should select vary excellent
people with highest reputation as plaintiffs in this case, Furthermore, the
case should be presented by the best possible authority to the court in the
form of briefs as well as of oral argumenis, It would be ideal if you could

@btain the support of Mr, A, Fortas, of Arnold, Fortas & Forter, Washington,
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and of Mr. John Lord O'Brien, If you wish to be suceessful, something
unique has 1;%9 be presented, and that would be the ccoperation of these
OB, .
About all this, we talk when you ars back here,

With kindest regards, I am

Yours,,



