RESEARCH PROJECT

Aﬁ,ﬂLIZE THE OFFERBIVE AND DEFENSIVE MEABURES
USED BY AMERICAN BUSINEBS 10 COMBAT FOREIGN
@RTELS. i

The purpese@&f this projeét is to exemine the vsrious megns
adepted by Ameriean businessmen to méet the ghellenge; both at
home and abroaﬁ, ¥ forelign cartelization. The "cartel” is
sol idly entranchsd in the eccnomic system of a3qqpt gvery
country of ﬁﬁevworld with the exception: of thﬁ Bdthd States,

'”égﬁmeriaan plant

Alithough this concépt ie the entithesis of"

of free competition, no attempt will be mad éﬁw to raémulaté
an economic justification fer either system
exlBtence of both will be recognized and 63
surrounding their coexistence Will be prowé

be concerned with positive U.B. governmen?afqﬁetivities to

discourage or minimize the effeet of cartelz tion such as

comodity agreements, quotas, and the military of £-ghore procurewmexy
progrsm., The foéus will be on the reaction of American buslness
to foreign cartelsy the role of the Unlted States govesmment
will be diseusded only to the extent that the.anki-tryst lave
and the excebtions theréts (such s the Webb-Pomgrensj Mjller-
Tydings, and MeGulre Acts) hamper oF permit private agtivities
intended to meet the droblem, The*emphas%g throughout will be
on the legal framework within which the American businessman
must work and will discuss his succesges and fallures within
that context, The intefnational-political espects of these
private activities, although important, will be avolded as

much as possible,



Approaching the problem of foreign cartelization by
stressing the counter-devieces employed by American businessmen
is somewhat unique. Most studies are more conceéerned with the
efforts of our economists and diplomats to convince foreign
governments that the most successful economy is one of free
competition enforced through stringent anti-trust laws,
Certainly such a change-of+heart on a world-wide basis would
be a panacea for the caritel-caused problems of American
business, Unfortunately, however, the dream of tomorrow is
not the reallty of today, If the American businessman is to
continue to play a dominant role in international trade he
must be prepared to overcome hurdies of the $ype presented
by the competition and restrictive practleces of foreign
cartels., This projest will attempis to show how that problem
ls met today,

The strength of forelgn cartels (and state trading
monopolies) 1ac§§gt“efﬁeet1v$ly felt by the exporter, As
sellers they é@é?hézmgﬁdble competitors; as purchasers they

foree individual éﬁpﬁ;@érs to compete among themselves to

thelir own ben§; .'*@§é'keg o their success ie the unified
front they praégﬂﬁg_iﬁ,xgle'the Unlited States Congress

passed the Weﬁﬁﬁ?gﬁéi%he‘act to allow Ameriecan firme to

unite for expon£ pﬁﬁpdEée,as an offensive measure to coﬁnteract
their ineguality abread. This legislation incurred streng
opprosltion in Congress because 1t was thought that such
comblnations would affect domestic trade as well and, as a

result, its provisions embody many restrictive compromises



which theoretically make it unworkable, In addition to these
theoretical difficultles, Congressional investigatlons in the
30's disclosed many abuses in the steel, copper, and alkali
industrles by Webb assoclations, Meny of these export associa-
tlons were Jjolning international cartels rather than competing
wlith them; Werld markets were divided and non-member American
oxporters were belng foreed out of business, Desplite these
problems, there was 1little attempt to police or define the
limits of Webb assoclation activities prior to 1945, Then the
FTC, the agency charged with these dutlies, began making
investigations of abuses and, in 1951, the first definitive
judicial interpretations of the %Webb act were handed down,
KNow, after 36 years, although some interpretive difficulities
8411l awalt Judlicisl determinatlon, the legal framework
withln which Webb assoclations must agt is finally beginning
to take shape., As an offensive measure against foreign certels
it appears that the Webb act has many weaknesses - S0 many,
in fact, that some of 1ts critics deem it useless, This 1s
hotly dlsputed by the many export assoclatiocns organized
under the statute, This project will choose one of the more
prominent Webb aasoclations -~ the Motlion Picture Export
Assoclatlon - and detall lts successes as a counter-device
sgalnat forelgn cartela, That that association has been

successful 1s undisputed; forelign governments have even
found it necessary to adopt quota resirlctions as & counter-

meapure agalnst its activities!

In contrast to Lis influence abroed, the foreign cartel

is rarely able to assume & comranding position on the American



s

narket due to the diversity of resources and industry in the
United Btates, For this reason Congress has consistently
refused to autﬁﬁﬁia@ combinations of importeérs to parallel
the privilege sganﬁéémexpﬁrears under the Webb=Pomerene act,
{(In fact, the @i@a@p Tariff act expresély-prghibits such
combinations,) mﬁé@é;%;@ instances, howéver, where forelgn
cartels are ablggﬁgﬁﬁgﬁ&ﬁaté even the Americen market as ls
the case with ggﬁ m@ﬁéﬁiﬁis'Suah as naﬁﬁ?@;ﬁéubbeg and tin,
or finished products iike cheeses and wetoh movements. Here
the American producer finds himself confronted with gerious
competitlon on his home market, One way in which thie problem
is met may be seen in the reaction of the domestic watch
nanufacturer to the Swiss wateh ecartel, Over 954 of the
world's waich production is in Switzerlend and the industry
is completely cartelized. Movemente imported to the United
Btates are assembled here, the assemblers being closely

controlled ln thelr actlvities by the Swiss cartel,
The importer-assemblers hendling jewel-lever movements sell

to the same market as the threse domestic manufacturers,
Yot the most prominent impeorter-assemblers fair-trade thelr

produets under the Miller-Tydings and McGulre adéts as do the
domestle manufacturers. Despite a substantial cost differential

between domestic and 8wiss productlon (e.g., §4.00 va, §10.50

on 17 jewel movements) which 1s in no way balanced by tariff
duties, the prices adopied by these "fair traders" are

practically indistinguishable, The contlusion thus becomes

inescapable that these "competitors' do not compete, This

scems somewhat unusual as the Miller-Tydings' exception

to the Sherman act permits only vertical price-fixing,



horizontal price~fixing emong competitors being cleayly
forbldden., Regerdless of whether such horizontal price
alignment 1s intentional, the gffect ls certainly cartel-
ization of thls segment of the wateh industry,

The price similarity between the "fair-traders" of
the watch industry despite cost differentisl might well be
explalned as & purely voiuntary asdherence by the importer-
assemblers to the domestle manufecturers® "price leadership,!
However, it is doubtful whether absclut1§n5ﬁér the domestls :
manufacturersséﬁéﬁld come so easily as thgrexﬁéwefery irdication
that they ha#é!hé?des&?é to 8ell on a cémﬁetitivé;basis.
Thie mey be seen frem thelr reaction to the intreduetion of
“specialty“ 11nes 1n the watch industry, Despite evident
consumey popularity, there has been little attempt by domestie
firme to produce the "apecialty” watch; instead. thay rely on
Swlas imports. Yot there are nﬁ patents on this development
end one domestle manufactursr has shown that this automatic
vatch may be produced cheaply here, {(That menufacturer sells
a8 23 jevel automatic at the same price importer-sssembiers
sell thelr 17 jewel automatic - the over 17 jewel market

being excluslve to domestic manufacturers because of high
dutles,) Thus, it appears that the american watch manufacturer

1s satisfled to keep e "status que® division of the market
in thls ecuntry through price alighment - unlege "protective"

tariffs can be raised so high as to wipe out all competiticn,

If, as seems apparent, the domestic manufacturer is the
"price leader” in the falr-trading group, the question arises
as to why the importer-assemblers "voluntarily" adhere to the

gcale thus set, The answer would seem to 1ie in the “eseape



clause" of the Tariff dot, The luporter-assembler wolil knowd
that if he tries to compete with a domestic industry not
desirous of competiiion, hls business life-lins, imports, is
open Lo attack, 4ll the elsments of & defensive cariel are
therefore present: prices are fixed through "falr trade';

an Yagreement" 18 cronted by meens of the teclt assumption
that Mescape clause" protectlon will be called on if prices
are not adhered to; and enforcement of the “agreement" 1s
available through the Tarlff Commission, The legﬂlitynof
this use of the HMlller-Tydings and HeGulre scis 1s
extremely doubiful, however, even though 1t be assumed

(as 1t must) thet the horizontal price alignment is
unintentionel,

There are many other arrangements through which
Americean business has contrived to coexlst with the forelgn
cartel such as patent and processing agreements and inter-
locking ownership of a subsldiary, Many of ihese measures
eventually come under the scruting of the Justlce Lepartment
and are condsmned as & vlolatlion of the antl-trust laws,
There is no perfect answer to the problem of coexlstence

so far but the ingenulty of private American busineassment
continues to search for the ansvwer with much greater vigor
and practicality than governmental planners, Thelr successes
and falilures should be exemined by &ll who are interested

in the problem,



