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MEMORANDUM

Re; chision of Cartel Court of
April 13, 1934, K 490 - 33

1. The proceedings opened at motion of petitioner are declared
to be gettled by dismissal of such moticn.

2. Section 9, paragraph 1 of the cartel decree is declared to be
violated by the respondents toward the petitioner by performing the
contract made between the respondents without the consent of the presi-
dent of the cartel court.

3. Respondents have to pay a court fee of 2500 R.M. Other costs
are declared to be set off.

REASONS

The radio plant M.G.m.b.H. and the merchant who is owner of all
shares of this corporation, and ite manager, moved in the oartel court
to get a declaratory Judgment against

(1) The Association of the Radio Industry
(2) ftelefunken Gesellschaft m.b.H.

The declaratory judgment shall declare thet respondents wiolated Seection 9,
paragraph 1, of the cartel deoree by making impossible the continuance

of business of M.A.G., espesially the Association of the Radio Industry,
by refusing to accept the M.G. m.b.H. as a member of such Association, and
Telefunken, by refusing to grant a license to manufacture radio sets.

After the trial the petitioner N withdrew his motion. However, the
motion of M.G.m.b.H. was sustained. Respondents asked for the dismissal
of the motion for declaratory judgment.

The following allegations as to the contractual relations betwsen
the parties are not contested:

The Association of the Radio Industry declared in paragraph 2 of



its by-laws, as its aim, the following;

The improvement of the situation of the Cerman radio industry,
especially,

(1) taking care of the settlement of patent problems
important for the members of the Association,

(2) excluding any kind of unsound competition among
the members of the Association and supporting any
manufacturing of products which are of unobjection-
able quality.

The by~laws oontain the following special provision:

The Association has the task of excluding unsound
competition amp fember firms o? supporting any
manufacturing of products which: are ‘of unodb jeoticnable
gquality. This; Iny be aooomplished bya

-dgreement between
.and the Talefunken

Gesellach' %“_ :
was amende an April 1929, This agreement providea

the followings.
SECTION, Is

Between Telefunken and the Asscciation, normal license agreements
relating to the use of the Telefunken patents in the field of radio sets,
radio accessories, or radio parts have been reached. The Association
assumes the duty to impose the obligation on its present and future members
to enter a normal license agreement. All ordinery members shall be
obliged to accept the normal license agreement for radio accessories and
radio parts. Extraordinary members of the Association, however, which
manufacture only radio accessories or radio parts in accordance with radio
patents, shall be obliged to enter the pertinent special license agreement.

SECTION Vi

(a) Telefunken is obliged to make license agreements exolusively
with members of the Association. This provision shall be enforced even



in cases in which an exchange of patents is the basis of contraotual
relationship., Telefunken will cancel immediately any kind of license
agreement if licensee should leave the Association.

(b) Telefunken is obliged to make the license agreement with every
member of the Association. Telefunken can refuse to do so only for very
substantial reasons. In cases of a difference of opinion, the Court of
Arbitration provided in this agreement shall decide.

(e) Telefunken promises that no licensee will have any better con-
ditions than any other member of the Association.

(d) Telefunken shall, however, be entitled to malte any kind of
contractual agreements with its own concerns. Telefunken expressly
reserves the right to meke agreemonts with these firms even if they are
not members of the Association. Telefunken will, however, do everything
in its power to induce the concerns and any other licensee outside of
the Assooiation to consider in the establishing of sale prices of radio
sets, radioc accessories, or radio parts, that the fee to be paid to
Telofunken by the member firms should be a part of the ocalculation, Tele-
funken itself will make its own calculation correspondingly.

(e) Sales conditions for tubes accepted by the members of the
Assooiantion shall be governed by the custom of the trade and shall be
established by Telefunken in collaboration with the assooiation.

SECTION VIis _

The Association promises to bring no compulsory license suit or
suit for annulment of the patent, or any similar suit, against the
patent rights whioh are subject to the licemse agreement. The Assooia-
tion will never support any other person who brings such suite.

BECTION VIII:

Telefunken will do everything in its power to enjoin all firms which
manufacture radio sets, radio accessories, or radio parts in vioclation of
the patent rights, providing that the members of the association are
obviously affeoted.

The provisions of the general agreement and the normal licemse agree-
ments are amended by e memorandum made by the parties on June 1, 1929.
The license agreement attached to the general agreement contains in Seo=-
tion 1 the provision relating to the grant of the license, in Section 2
the obligation of the liacensee to purchase tubes exclusively from Tele-
funken. Finally, in Seotion 8 the following provision is inoluded;



Telefunken is entitled to cancel the license agreement with immediate
effect if the membershiip of the firm in the Agsociation of the Redlo
Industry should come_to ar-ends The firm is entitled to cancel the con-
tract if the agreement pen Telefunken and the Association of the
Radio Industry should be osnoélled. Cancellation shall be gent by

“ganoellee not later than 1l days efter the event-

registered mail to the“cancelles
upon which the cancq;'éﬁwwnﬁb?‘the agreement is based.

Relating to thé@”' \téiigén and loss of the membership in the Associa-
tion of the Radio Industry;: the following provigions are included in the
by-laws of said Asscoiation:

Section L

The ordinary mg@@ﬁ_wkgﬁwcén be acquired by single merchants, by
partnerships and oorporations which are registered in the commerocial
register and which manufacture radios (receivers or transmitters) in
their own plant. The extraordinary membership oan be acquired by firms

who manufacture sccessories or parte of radios in their own plants.
Section 51
The membership comes to an end

(1) by exclusion of the member by the Board of Directors, which
oan be done only by a three-fourths majority. The exclusion has immedlate
effect and is permissible;

{(a) 1If the member violated intentionally.or negligently the
by-laws or the resolution of the Association, or if the member violates
otherwise by his oﬁp{i&ﬁ}thhalijﬁoroats of the Association.

r, by hie own fault, does not meet his obli-
srvices to the Association or to third persons

\greemeénts with the Association.

(v) If th
gation to pay or do.-
if the third pereons ha

(4) In éhL:?;QQ of bankruptoy of the member, or in the case
of closing down hiagp%ghgy the membership comes to an end without the
necessity of eny notide. -

The petitioner made the following allegation to justify the motions

M.A.G. was & member of the Association from April, 192}, to the middle
of 1932, M.A.G. is a corporation organis g of femily C and
three other persons. It was one of the midd: -firms in whose
{nterest the German Government regquested the Telefunken to make the
general agreement with the Associatlon of the Radio Industry. It had

L



an average turnover of about 1.5 million R.M., and it had stock capital
of 300,000 R.M.

Besides this corporation, another corporation -~ the "Radiowerk M-
8ale Corporation” (Petitioner No. 1) entered a contract with M.A.G, by
whioh the new corporation became the agent for a certain territory. The
capital of this second corporation amounted to 35,000 R.M., of which
capital M.A.G, paid in 15,000 R.M. About the middle of August, 1931,
the petitioner N, who participated in the dorporation capital with 20,000
R.¥. purchased the shares of M.A.G., whereby he aoquired control over
all the shares of the second corporatiom.

In oconnection with the sale of the capital of D plant to the company,
all shares of the capital of M.A.G. with the exception of the shares
owned by Dr. F. were transferred to the ¢co-founder G, who sold his entire
posseesion of shares to the M-Sales Gem.b.H. in eonsideration of 40,000
R.M. in the middle of the year 1931.

In the beginning of 1932 the court opened proceedings to compromise
between the creditors of M.A.G. and this corporation. The M-8ales
G.m.,b,H,, which was the principal shareholder of the M.A.G, corporation
wag very muoch interested in the continuance of the enterprise. A com-
promise, however, could not be reashed because of the resistance of
Telefunken, which obviously used the opportunity to diminish the number
of licensees. The Association of the Radio Industry also oreated diffi
culties. The M.A.G. was excluded from the Assdeiation in pursuance of
Sestion 5 of the by-laws. Therefore, in July, 1932, bankruptey proceed-
ings were opened.

The petitioner N purchased the bueinesa of{H.A.G. n 6 'ideration
of a price of 100 R.M. to make possible the 00 ,1nuan he

of M.A.G. N. Informed the Association of
funken and asked for the license for M-Sale
denied this request and declared itself wi
duction of a certain quantity of radio séte
the corporation in bankruptcy. Later the ]
manager of M-Sales G.m.b.H. that it believ‘ ' . thi
G:m.b.H. was Justified. Later, however, Tel' unken

this statement. ETY

w$9 rscogn1:e

The negotiatione with the Association: of the Radio Industry were
unsuccessful since the Association definitoly refused to aceept the
M-Sales G.m.b.H. as & member.

The petitioner believes that all such measures of the Association
and of Telefunken smount to a boyoott within the meaning of Section 9,



peragraph 1, of the cartel agreement. The petitioner believes that the
Agsociation itself is to be regarded as a cartel. The general agreement
is a cartel agreement within the scope of Seotion 1 of the cartel decree.
This contract is to be considered as & kind of partnership agreement
which serves the joint aim of regulating uniformly the produetion of
radio sets in the joint interest of all parties to the general agreement.
This uniform regulation is intended to be acoomplished by the so-called
normal liocense agreements.

This is not to be considered as an agreement relating to the grant-
ing of licenses, but is an actual regulation of the market which will
be accomplished by the disciplinary means of a compulsory organization.

The petitioner believes that the refusal of the Association of the
Radio Industry to accept the l-Sales (.m.b.H. as a member and of the
Telefunken to grant a license to l-Sales G.m.b.H. amounts to a boyoott.

Telefunken, as patent owner, may be absolutely free in its discus-
sion of to whom it wante to grant licenses under its own patents, How-
ever, i1t must oonsider the provision of the cartel deoree because of
the cartel agreement made with the Association of the Radio Industry.
Therefore, in the belief of the petitioner, the Association of the Radio
Industry and the Telefunken must ask the president of the cartel court
whenever they want to refuse the granting of a license or the acceptance
of a member, providing the applicant is a manufascturer whose plant is
equipped to menufacture radio sets.

The respondents asked the ocurt to dismise the motion for the fol-
lowing ressons:

1., The cartel court has no jurisdiction over the motion for de-
claratory judgment because the provision of Section 9(b) of the cartel
deoree can no longer apply to cases like the present one, because of
the enactment of the statute relating to the Reioh's Camber of Culture
of September 22, 1933, R.G.B.L., p. 161,

Asoording to these provisions, only such enterprises may engage in
the manufacture of radioc sets as are members of the Reioch Chamber of
Radio. DMembership in this Chamber can be aoquired by acquisition of
membership in any professional assooiation affiliated with the Reich's
Chamber of Radio., In Section 10 of the first deoree relating to the
execution of this statute, it is provided that an applicant may be re-
fused if facts exist which indicete that the pertinent person has not



the necessary reliability and ability. The president of the Chamber
alone is entitled to decide if e person can be admitted to ome of the
professional asgsooiations or not. This new regulation abolishes Sec-
tion 9 and 9(b) of the certel decree as far as the radio industry is
concerned -- in the opinion of the respondent. The respondent refere,
furthermore, to & oircular decree of the manager of the Reich's Chamber
of Radio of December ly, 1933, which reads as follows:

Hereby we inform you that the grant of
iicenses and the revocation of licenses in the
radic economy can only take place after previous
understanding with.the Reich's Chamber of Radio.

This decree deprived the radio association of its right to make
license agreements without the express consent of the Reich's Chamber of
Radio. But even if the motion for declaratory judgment would not be
subject to dismissal beoause of lack of jurisdiction, 1t must be dismissed
because of lack of interest of the petitioner; the petitioner can only
be considered e retailer, not a manufacturer of redio sets. He does not
becoms & manufacturer by the purchase of the worthless shares of McA.G.

Finally, the motion for & declaratory Judgment should be dismissed
becauss it is substantially unjustified.

The bankruptey proceeding soncerning the H.A.G. was the legal and
economic end of this firm. Petitioner Ho. 1 18 not the successor of
M.A.G., especially not by virtue of the transfer of the shares and by
the sales oontract of July l;, 1932. Therefore, the allegation of the
petitioner relating to the conditions of M.A.G. is without any signifi-

cance for the deoision in this case.

The license agreement expressly prohibits the assignments of the
rights based on the license contract. The M.A.G., conscious of this con-
tractual provision, oalled on Telefunken after the financial difficulties
ned arisen for information as to whether Telefunken would sustain the
license agreement in spite of the financial difficulties. The H.A.G.
received an affirmative answer. The continuance of the license right has
beon made dependent on the ocondition that the ghareholders remain the seme.
This condition is of greatest significance for Telefunken, since powerful
competition has time and agein tried %o evade Telefunken's licenses and
yet enter the field. The M.A.G. assured Telefunken repeatedly that the
shareholders would remain the same. Telefunken did not believe these
agsurences since it had reliably heard several times of & pending change
in the shareholders. It has since been proved that these rumors were
correct end that the shares werse actually transferred.



In the proceeding relating to financial compromise with the oreditors
of M.A.G., Telefunken was very reasonsble and made the condition that the
oreditore promise not to sell the shares of M.A.G. assumed by them to any
third person. The trustee of M.A.G., when negotiating with Telefunken,
made a clear statement that this oondition would make impossible any
financial arrengement. This statement of the trustee shows clearly that
the oreditors of M.A.G. had, from the very beginning, tried to sell the
shares which had come into their possession at a price as high as possible
to diminish the loss. That would have been possible if the worthless
shares of M.A.G. were offered to competitors of Telefunken. The allega=-
tion of petitioner No, 1 that Telefunken offered Lj0,000 R.M, to satisfy
all creditors is untrue. The allegation of petitioner No. 1 that Tele-
funken received an offer of 40,000 R.M, in full satiefaction of its claim
is inoorrect. The trustee made an express statement that no oreditor
would be preferred, including Telefunken. Telefunken was supposed to get
sheres of M.A.G. in settlement for its claims. Telefunken wes not
interested in such s suggestion.

The allegation that the Association of the Redio Industry made 4iffi-
culties for petitioner No. 1 is untrue. The M.A.G. has not been exscluded
by the Board of Directors of the Association, The petitioner No. 1 left
the Association in pursuance of the by-laws which stated that membership
comes to an end in cese of the bankruptcy of a member. On May 26, 1932,
the Association informed Telefunken of the fact that M.A.G. was no longer
e member, whereupon Telefunken canceled the license agreement on May 30,

1932. -

According to the allegation of respondents, Petitioner N was not
entitled to sequire any right based on the liocense agreement. Further-
more, the purchase price mentioned in the contract of July L, 1932 was
80 small that anyone could see that this contract wes not a series oon-
tract and made only for the one purpose of acquiring the rights of the
license agreement.

Respondents allege that Petitioner asked Telefunken only for the
permission to sell the already completed radio sets of N, although Tele~
funken was not obliged to meet this demand. It did so voluntarily, but
it did not receive any thanks. Petitioner No. 1 undertook the final
sale in a way which was inconsistent with that of a financeer. For
instance, the radio sets included in the final sale were priced in e way
which might induce the customers to believe that the merchandise was not
final sale merchandise, but absolutely new inventions.

Furthermore, Petitioner No. 1 made all complainte to Telefunken
when Telefunken tried to make such revisions as were permitted accord-
ing to the license agreement.



Under these conditions, it can be understood why Telefunken decided
to exeroise all the rights which it had in relation to the petitioners.
One of the reasons was that Petitioner N repeatedly reported discuseions
whioh he had as Manager of Telefunken in an absolutely false manner,
although Telefunken corrected him expressly. The Manager of Telefunken
informed Petitioner N only that he should approach the decision of the
radio industry and submit his request to this Association. Omly if the
Association gave its conmsent to grant the license could Telefunken discuss
the matter, although it would be free even in the case that the Associa-
tion should give its comnsent.

The behavior of the petitioners in their relationship to Telefunken
was not the reason to refuse the petitioners as members of the Assoocla-
tion the granting of a license. The decisive point was that Telefunken
because of patent legal consideration, did not like to ineclude petitioner
No. 1 in the group of the licensees. However, this matter cannot be con-
sidered as a boyoott under the scope of Seotion 9 of the cartel deoree.
The first problem is, if this matter is based on e cartel agreement the
respondents believe that neither the by-laws of the Association of the
Radio Industry nor the general agreement can be considered as a cartel.
The respondents allege, relating to the general agreement, that Section 1
of the cartel decree does not cover any agreement which deals with the
assignment of industrial arta. Furthermore, it should be stated that
the general agreement was based only on patent legal considerations, and
not on the idea of a market regulation. The righti which has been given
in the general agreement to limit the number of licensees had no reason
other than to avoid any devaluation of licenses granted before and to
prevent such a license coming under the control of undesireable prices.
The justifioation of these patent legal considerations become clear when
we realige the danger of an assignment of Telefunken licenses to foreign
competitors of Telefunken, as this case shows how easily the licenses
can be given from one hand to the other by sale of shares without any
notioce of the llcemsor. 7he license is en exclusive license. Such &
iicense can only be considered as a cartel agreement if regulation of the
market by any joint enterprise is the aim of the license agreement. In
this case, the point ie out of question because the general agreement
does not serve any joint enterprise, especially not the joint enterprise
of a market regulation. The agreement does not even have any similerity
with a joint venture. If the petitioners rely upon the rights of mutual
control, they are unable to show that those control rights indiocate any
aim outside of the mere license. Praotically in every license agreement
one finds such eontrol rights.

A boyoott in the definition cannot be found, since the petitiomer
Fo. 1 has no ©8%c1uded from the usual business trensaction which was
open to other firms, and petitioner No. 1 was never & manufacturer of
radio sets and loud speakers, petitioner No. 1 cannot be on the same
level as that of the manufacturers inoluded in the Association.
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. Boonomist B has' been heard as a witness for the oartel Courts He
was. ppbinted a8 66 of M.A.G. by the court.. He. teetified :‘about
his. hnsooiations gTelefunken relating to the. eontinuance of ‘the

V'Tﬁe parties hfﬁoussed the result of the evidenne of the prooeeding.
The motion of petitioner No. 2 was denied. .

The right of petitioner No. 1 to sue and to ask for loclaratory
judgment had been contested and the jurisdiction of the. cartel court had
been denied. The court believed that both contestations Were not justi-
fied, As far as the problem if the petitioner is entit to sue is
concerned, it is without significance what the relations: were between
petitioner No. 1 and the firm M.A.G. It is also not impo hant whether
petitioner No. 1 acquired any rights to continue the plan of M.A.G.
Every one who has an interest in a declaratory judgment ntitled to
bring & motion under Seo. 9(b) of the cartel deoree by, eging that he
has been excluded from the exerscise of certain economic
oartel agreement or a resolution of a cartel without th ‘
president of the cartel court. The petitioner alleged ‘that it was able
to assume the manufacturing of radio sets, but was prevented from doing
8o by measures of the respondents whioch had to be consldered as matteres
under the scope of Sec. 9 of the cartel decree. These allegations are
sufficient to make a prima faole case for declaratory judgment.

The jurisdiotion of the cartel court has been contested without
merit. This jurisdiotion has not been affected by the statute relating
to the establishment of the Reich's Chamber of Culture. This statute
does not change Seo. 9 and Sec. 9(b) of the cartel agreement. The
statute relating to the organization of the ebove-mentioned Chamber has
no contents regulating the market, but serves only the establishment
structure of the professional organigations in the fields whioch have to
do with culture. This obvious aim of the mentioned provisions is a clear
argument against allegation that this statute intended to interfere with
the legal provisions of the cartel decree, especially the Seoc. 9 of Part 1.

s 8

Since the consent of the president of the court has not been asked
for, we have to consider;

10
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(1) if en to what extent a boycott has been begum,

(2) 4if and to what extent this boycott wis based
] upon a cartel agreement.

Wie have to aee thiat & bYoycott exists, if we dofine aE boyeott the
exclusion of a marohant from the usual business way whioh}is available
to other ontorprij of - normal
agreement” the aoqu']ition ‘of licenses of Telefunken ha
to members of the A ”ion of the Radio Induetryo:=
the Radio Industr]
accept the petitic
Thereby petitione i q i'

a license of Tele! nike: and thereby again, from any bility'of work=
ing in the field & manufactiring radio sets, because man ‘aoturlng of
radio sets was practioally impossible without using Telefunken patents.
The fact that thereby the petitioner No. 1 was exoluded trom business

and was boycotted, cannot be contested by the argument that petitioner
No. 1 did not manufacture radio sets up to the present tims. Such an
allegation would define the exclusion for business teo narrow. if we
would recognize the justification of such a position, we would regquire
that a merchant make first of all the expenses conneoted with the establish-
ment of a new plant before he could ever be informed if th” cartel court
would help him or would give its consent to boyoott measu It would

be unreasonable to deprive him of the possibility to clar hls point.

Now everyone who intends and is able to work in & eertain field is

excluded from regular business, if the.cartel makes it impqgaible for him
to work, even if he didn't do any work in this field before.

Since conditions ere fulfilled here, we mnswor‘the question whether
a boyoott of petitioner No. 1 has been started, by th- respondent'a answer -
affirmative. :

We have, however, to comsider if this boycott wa *started on the
basis of a cartel agreement. The respondents deny that; and allege that
pertinent agreements have only patent legal signifi¢ ne They see only
the grant of an exclusive license to the Radio Assoo n with some
more or less significant restrictions. This opinion” 5- im justified.

The legal eignificanoe of the agreements cannot- only be studied
without considering the connection between all these ecments, because
they serve a uniform economic aim. Each contract co_ , éred for itself
doeen't show its real significance, The interested parties themselves
consider the agreement as one uniform contract system. Thet is even
expressed by the fact that all these agreements, including an amending
memorandum under the heading "Telefunken Normal License Agreement" were

11



published.

The connegtion between the agreements and the fact that these agree-
ments are a uniform contract system beoomes clear if we see the references
in each contraot to the other contracts, by which each contract is amended.
By the other contract we read furthermore, in the memorandum of Jume 1,

1929,

"Telefunken and the Assoociation of the Radio
Industry agreed that all agreemsnts expressed
in this memorandum shall be considered as a
part of the general agreement by the Tele-
funken and the Agsociation, and as a part of
the so-called normal license agreement.”

If we oonsider these agreements in their entirety, we see that
these agreements do not amount only %o the grant of an exclusive license
with some usual restrictions, but on a real regulation of the radio mar-
ket and the domestic produotion of radio sets.

Telefunken, whose patents are absolutely necessary to manufacture
radio sets, did not restrict itself to grant an exclusive license or to
make with some manufacturers independent agreements about the grant of
exclusive licenses, it has acocomplished much more. Telefunken made the
general agreement with the Assooiation of the Radio Industry by which
it bound itself in all questions of the grant of new licenses. Such a
oontract between one enterprise and the entire Agsociation of the
industry amounts to a cartel agreement in the scope of Section 1 of the
cartel agreement. The justifiocation of this opinion is even stranded
by the faot that this Assoclation doesn't restrict itself to patent
problems, but has expressed ¢ "to exclude any unsound competition
among member firms and to improve the production of qualitatively and
objectionable produots.” This provision may be interpreted in different
ways. Its real significance oan be learned from its history and from
the actual activities of the Association. We learn from the history
that the above-mentioned provision contained formerly the following
sentence: "This can be effected by: umiform minimum prices and uniform
conditions of payment and delivery, whioch have to be respected by the
members in all fair transactions.” The striking of this sentence did
not change the aim and the significance of the provision. 1If it was
the intention to take the Association out of the cartel supervision by
the Government, this end has not been accomplished, sinece the present
provision eovers clearly market regulation. It is not proved that the
oartel activities of the Association have been ohanged in any way since
the striking of this ome sentence of the provision.

The general agreement between Telefunken and the Association is not
& simple license agreement, but a long-term community interest between
Telefunken and the Association of the Radio Industry and its members by
using the patent of the Telefunken for the purposes of an extensive

12



market regulation. ?This market regulation is the real aim of the con-
traot. The license agreement from the point of view of the Association
of Radio Industry, is only a means for the acoomplishment of the end.
Telefunken also favors the market regulation and intends to do so in the
interest of the best possible utilisation of the patents and of ite
teohnical equipment and of the equipment of its concerned firms. This
end of the market regulation becomes essentially olear by Section 5 of
the general agreement. By this section the Association of German industries
did not get an exclusive license with the understanding that the Associe-
tion may grant the sub-licenses in its own discretion. Telefunken, how-
sver, assumes obligation to make agreements with eaoch member of the
Association and only with such members, noone else, with the exception of
concerned firme, would get a license. The provision that Telefunken may
refuse to give & license to & member in special cases is beside legal
significance, since only very special cases are caught by this provision.
Telefunken must deprive any firm of its license as soon as such firm
leaves the Asmociation of Radio Industry. That has nothing to do with
the protection of patent legal interests. Furthermore, the exolusion of
the Asscciation of Radio Industry, which exclusion has to be followed by
the cancelation of the license, may be the consequence of any negligent
violation of the by-laws or any resoclution of the Association, or any
other interference with the interests of the Association. Another reason
to consider the contract system as a merket regulation is that the Tele-
funken assumed their obligation to the Assooiation of the Radio Industry
"to give the impreesions whioh make a normal license agreement the right
to get the same position as any other licensee,” and that Telefunken
promised to take care of the oaleulation of the coneerned firms. 1In
Seetion 1 of the general agreement, it is referred to the normal llocense
agreement, especially to Seotion 2 of this agreement, by which every
licenses is obliged to get its supply of tubes exclusively from Tele-
funken and to use exclusively Telefunken tubes in connection with the
manufacturing of radio sets. i

Finally, it is referred to the joint interest of all parties to the
contract in the protection of the patents.

All these provisions of the contracts indicate the intention to
establish a market regulation, the regulation of production, of sale, and
of price. The agreements appear to be, to e certain extent, partnership
agreements. The agreements are not at all mere license agreements. Also
the use of Telefunken patents are of great importance to the oontracts.
However, the use of the patents ie made a means of market regulation.
Therefore, those contracts are not mere license agreements or license
agreements with a certain joint interest - they are not only agreements
similar to cartel agreements, but they are genuins and real cartels,
especially as far as the agreement between the Redio Industry and Tele-
funken is concerned. The fact that industrial property rights are made

L]
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fon, and that the contracts contain obligations
do-not justify any objection against the applica-
‘1oarte1 agresment. Any other opinlon would not
give full oredit to th d or purpose of the cartel agreement, especially
the peculiafitien of” gh atent legal situation, which do not require any
different opinion, since hoy een be considered sufficiently in the soope
de 3Seotion 9 of the cartel deoree. The fact that
he respondents are considered as cartel agreements
that Telefunken may refuse to give a license on
its patemt ho’the petf er No. 1. Such a refusal could not be met by
the applioation of the artel decree, otherwise we would come to & som-
pulsory oontraot for’ whfch "all provisions are exclusively made by Section 11
8' vr

; , which has to deoide firat only if the
: he ‘petitioner as a member. Telefunken may
consider if a lioensq Hall’ e granted. The Aaaooiation stressed very.
much during the trial’that it As not really interestéd if on¢ licensee
more exist, but sald that 1t ﬂAd not want to accept ‘the petitioner No. 1

as & member. This ntatement makes it very olear that petitioner No. 1
has not been exnludodnby Telefunken as patent ownor,‘but in pursuance to
a cartel agreement, thi's exe_uaion amounted to an ex.lusion from licenses
and from any activitiesiin *"o”j ection with the manurmturing of radio
sets. Therefore, a viglatic ;of 8ection 9, Paragraph 1 of the cartel
decree has béen eatablbahed we did not take any peaitlan to the question
if the consent to ezoluée the'petibioner shall be givun or not, This
question can omly be. deoided in a proceeding based”sn Section 9, Para-

graph 1, net in a proceeding based on Sec. 9(b) of the cartel agreement.

Heinrich Kronsteéin



