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proper csideratieu to the of the former oo*t*ct

to the dates of pa ent.

each partr sbeUpq SntereEt begiAuilag with ±; unless the

frmez’ contract provides for such payments 4rea4 Lor the perio4 before

the due date

The elais of a German party arising out,øf this rule or claims of

a German party for damages arising out of avy Other ruló are eu3eot to

vesting by the Alien Propetr CUtodiau unle otherwise provided. However,

the Alien Property Custodian shall not Vest any right of the German partr

to receive c.mpemeabto for the performance of a suspended contract unless

under a contract providing for severable actø he Gatman party has performed a

acts be,, the partiea beeame and ia eutWed to ask forcompea*$on

tar these S afiC acts.

Abrogation of contracts demands a settlement of the relation
bets en the artiea if the contraót is not entirely ezeilated on

both s The claim for money received .,and sets don. i a proper
legal reasdy to accoeplish this aettlemen The very diffioult
ourrOgcy relations makes it &dvisable ‘ta authorize the court to
4etermine the obligation of the GeDmEfl parity in*o or otherwise.
The A.ricaa party mat’ aek f.r the deliv.ry of èárta4n goods in
paymeflt for, his olaii :

Xt has bean considered whether rights
V

of a German party arising

out of this rule shall be subleote to vesting by the Alien Prapty
Ouøtodiar or subeot to the geaeral olearing process between th)
govesm*.ts to be established hi the ruie debts. While imprtant
eajaitable arguments can e made in favor Q eubec4ing these claims
to the clearing, the matter has been decided in favor of vesti by
the .liAs Property Custodian beaause in this war, different frol’ the
last, the flien Property Cuhas already veited all riits
arising out df’ Contrcta. This iwooedure has been followed in a
substaata1 number of The new Trading With ,h. henr Lot

at present in the stage of preparation, should aatboiLae te A),Len
•
- Pro arty Custodian to permit the use of these olais pa15es
. of o3.earhzg, provided that such method in opinion of ‘2jMite

• Depitmdit’ should be coflsi4ed as best fitt.ád to eerie me3n

V. . .
V

15

r.ating

IV’



Ru3.e 2, This rule ahsi). prevail over any contractual provision

regZating the relations betWeen the parties in cage of war,. however

in wch dq44. of ei.thor p$y woa4 have been eatj]ed

to dissolve the contract by notice to the other parties.

The *sq4can party:ay give notice 1. the Gerauparkr through

the agency entrusted with the ezecutica Of these rules within a period

of three months after the enactaent of these rules, To this ext6ñt

SOe 8,Par, 1 of the Trading With the eny Aàt of.Z9T shal be amen4ed

is rule follows the prirqjpe of Ertel Beiber Co. v,
Rio Tinto Co, 1918 A10, 260 end Priederich Krupp v Orconora

Ore Co Z4t44 128 .386. The effect o war on contracts

ja/matter

of public interest and publio law. It is not up .

private interests to regulate this case in edvanee. The highly
political S4aUoetions of the public make it necessary to Web..
sect all, $ntraots to the same princip1e4 However, at least
the .baz’ican parties shall not be dep*re of their right to

= . disaolvä a contract for other reasons.. If the contract provides
for dissolutirn by notice he may consider which is áore ad Leab
for his: to subject the contracts to these rules or to digsolv
the contracts on the baeL of the express provision of the
..jWaot prOj1ing for ation by notice.

,1.,•

“:.-‘

A certain exoeptios LrOwever,.seems to be necessary because
of RuLe 10 4x1,. it is provided that the govórámeat shall only
øxeroiae then rights usciex’ Rule 10 in cases of great .po34tical
iiflportanoe. and since te American par’ is guarteed •uU corn
enstibn for any dage , no hardship is done to the Aniericen

pari1

________

abrogeted in aoocrdanee with Sece

Of the 7radLg With The aemy Act of 1917 as amended are not affected

by theaau1ep Mowev .sIzoul4 the abrogation take plaCe

.enaotmènt.af thea.. rules the power of the govflLt inder

• However, a notice.gi,. the American, parties fbr
the of these rules ihail not interfere with th

. -.;

I...

, Par.

h b)e affiod.

after
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8e0 8 the ¶rad1ng W1th The eq *ct prov$es for
sbrogali4n cf pEe..War øontraots which a*jd for delivery,

aftöt’ fly war in which the p)aent sôr ally
of e nations has been ox’ is now aflgaged, of asytidag
produoed mined or me*ufaotu*d n the Uflited Bttew.”

L

$inc. under the prev4Hng the Trading
With iemy Act of this is force in this
until revoked, rights alrea4 ac ired on the basi, of See, g,
Par, 2 can generally not be-- -..ered theia
öontraote might be elements a ccntraotual system. affottng.
other Allied countries whereby those oases iö1d be Sovered
by pe 2 with which the next chapter of :thee rules deals.
In regard to those cases reteren. is mide to the rules under.
the nozt ohapter. •. -—

Mr. Hunter Miller in some of hio letters and diary notes
expressed the opinion that the best sointion of the whole pro-.
war contract problem wold be to. permit the American par*- to
withdraw from any contract which he considers as flfavorable to
him and to permit the sustaining of contracts which he considers
as thbrable to him. The British and Yrench delegatea rightly

• pointed out that ae a policy if followed by all nations would
hare the affect that nobody would receive anything because the
Germans can only perform cOntracts in foreizt countries by-
using the proceedsg ot ofcont’acts with foreign natiomrn
als performed in favor of the Germans. That is a natural and
logical consequence from the géfli ourrensy system The ex
periences after the 3a*t war 5hê that Mr. Miller’s view was
not aerrect and that it is more realistic to follow the British
and Fzefleh line of thilikiTig.

R4e 14. The District Oeiwh of the District o± Colianbia ehell have

out pf pro-r con recta between Ameri.

thatthe terms of the oontrae4 or under

general pri.c*Øe. of law proCed e no other *er&ean FédOal or state

uz’iction in a. cafles

provided

court has 3uriadiotion4 Any provision of the ccmtraetinconsLeteat with

- these rules shall be ceaaidered as stricken f1D the oontx’act That
4w

eludes the prevision px’ovid1g for arbitration.,
• . ••. .

‘The America eøurta hêring jurisdiation undei this .r’4e shall haYa • -

Jurisdiction to decide oountew-ela1as filed by the defendaa%t. those *a

c’. • • .



The court Shall deø4e this ltigatIoi1 ...i the basie ie laW Ihjch

mder the rulea of confUst of law of 1ie forum goverm the qotraot Kow

ever, German leg prev*81.ons having to do with war *ax pvepar4ticnø, Ga’

specific Na1jena Socialist philsophy, including the law 0* currency res

ta’iction, øh*1l not beapplied. The German partr shail not 1e ebit.ed to

rais. the argument of the outbreak of war or any German war mesanre as a

defense against the performance of contects1 The sestLOn whether

a contract was acf.uaUy- made before o after the paxties became eaem.es is to

be decided Uudor the law of th forum!

Whenevea’ in appUca1.icnf Rule 9, Par, 2, the court wiahe ‘to a*end

pr or other condi’bioiè of the contract the court ehaU inform the. partie#

fo*r weeks before rendering the deoiøion about this intetio* and the new

cZaim for prices and oo4itione, In this case the sea’icsz partr i entitled

to Inform the court that lae prefers abroga4iQnof the Contract. However,

this power of the governmn’t under Rule shell not be affeted.

In oases oLsuspmid.d contracts the court mny rules providing for

the specific performance of the contreot,

Afte this war !$can parties cannot be eqeoted igo t
German courts in li On arising oUt of prewar contracts • There
fore in all cases inihh German cots woul4 have Jurisdiction the
etSbliebiaent of the jurisdiction of an 4 ica is b$0li1r
neceasax’y. Zt is caggeated to give the District Court of the itriet
of Cq3ubia this urisdiotion unless other kieri#* courts have JU4a

diCuiom The jurisdiction of American rdina oour shall prevail
over a$itratiqn agreements provided for contracts cvered br 4g rules.
The hI inportant political Inpli.a’tions in tki matter make it neoe
5&r tha4 Federal and atote courts heve .clusive Juriadiotion.

The rule gives the American .OU4 a.gide in regard to the law to
be app3ie In oaak in which the agency entraated with the execution
of the rules fii$s a political int.ret in sustaining of the contract
Rule 10 is to be applied. The agency, in the rules and regulatione to
be iseud by it, * sure itself that it is informed abo4t the sug,
geetian of the eourt end the desision of the American pa4 under Rea.
141.?ar
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a:spoi.4 iapqtance p Par, 3 of tbe1B this prne4ure

the Aaerioa pare is prØeoted against any form of amendzgqt of the
contrafl kacoflhiataut 1th hi5 ot ideas of kite light, Be shall make

- tether the oontfl5j is abrogated or not0 knowing the
theoour%

r
..

‘1

The American say acne fls, either by serØng

the German OonsuV a Office Ia Sa$hI*gfl, if tháe 4m ene or by sefl(ag

*e German. goveronent through th. . agency to be 4graflé4 by . t. Preal4mt•

or by public service under the •rg3ee of the oáø4 of the District of Go]mi.

bin or other Asertoan courts having jurisdiction in the case, By the same

method the American part say serve the German .Eàfr or the German govea.

mat with ill other informet$M to be given undr ties, rules.

The pwoposal speaks for ttflS. Under the political conditionstich se’h*te to. expect *n Germany it is necessary to prØe.. the
America party 4’y providing for an easy methqd Of ser4cv The ne
is inC way diaeflajqatory against iateras¾s of Qerma p*bjie
since the German government end the 4b0i4 part4ea can aeabe theme
selves of, receiving notice under the eaggestet ?ulea,. i;,. -,

Rule 14, The decisins of the Aanjcan .oeiflØ4a3iu4ag iAjetsnj•

s, having Juriedietim in oases
L
@th pre—war contnote

tr
*013. be enforceable Sm 4esnp The American pare through the Secretary

of State shall Submit the decision of tie Asericag court to the .Qerzna

gov*t which is ofl*ged to guarantee the enforcement of the decisi*
asfastaspossibte

Bowever ofligatias to pay money, tader the judgment of the cqurt

shall be nbieot’ to y .a*,njat* to the regulation of pqsat’ by

C)enafl to foreigmero or be performed in oountv*s outside of Geraaflyr,

ortoagenêslsettiematOfd.bts. 1 ‘
7)4 rule gitfl the kserkean party the guarantee of % moat



• pX’O!iding pamsnt, a uMe the aspeCt
or exeout2i, a4reenento or poli4&sa regnlatizi fei.gn

cizrrexioy in Qeraear. COnsideration iU be glvm to eoadiiatig
*2i .eonet&y ObUgatienø arising out of t’ - .1u4nents .wih
the. program relating to the’ aa4t1eunt of,’ . . ••

tj

______

• The deoiioot the 3nqrioan ‘eaWg to. its uris

dico 4e thss rules iS bi34iflIoz1. the.: GemaxO

•

of a. court or arbitraUon tribunal or

shall be rea Judicata in regard to tha existence end inteZ Of con
4

tractual relations between the parties as of the .t)e ibefl 4eoieion i, render., . •,

ed or qpmpromise m*ie, de such .dàcision or cooprOnie is dated betore the

part0iss bece. eneaies. Uisr&oan court deólaiona hoWever, be Judicete

to the same extent wean if4 .duvin the war. Ae f*r as necessary. the

iurte ing turiBdiotiofl fl oaaöa dea34gwith prewe.r coasts

eq’ order the j of enforcewent. of any Amerea4. or German cout’t decimjoa

arhitration aWard .ór compromise. whose enforcement mu be inconia’ts*t with

the principles.oteae rule.;, . . . . •

•
. Th .Amrican wts de’ling with these oases shall not e

open litigation are*ê settled before te war, A distinction
between deaisions of American and Ciernaza ce1tj, hQ*e*a’4 is
neceseary to the extent as decisions rendered during the war
are coerued.

• •... . ., •.

The rqCe4tioa e deoi%ions relating to the involved oon.
tract as r udicatashaU only go as far as oonsiet.fl with
these rules. •

•‘

• •

. •.

‘

Ru.el The Seer.try of State on the notion of an American or on

his own motion q•(4athat. specific cases arising under tiØse

rules are of soh political iniportaace tlat the litgation haa to be

bundled as litigation bet governments. In these oases the gec’.tar

:;

‘H

H

/



of Sta4. shall certify that the case is to be decided by the intern4tioflal

court (compare Type 2) • Whenever such certification is submitted to the

America court having jric4icttn in the matter the court shall order a

stq of praoeedngs. If a$ter a period of six month the certification has
._. —

t or the iiiternatioflal cou not deoi4ed e c*e
-

American court mar go on wLtb. the Oase

Zt is a pro1les of tuticnel law whether by virtue of the
treat. power or by Federal statu4es en *inørio.n par7 can be deprived
of the rirb to appeal. to Aserican ceurts provided that such courts
had Jurisdiction, Since th11 problem is much more import4t in connec—
biÔn with oaàes covered by Tirpe 2, tbà constitutional prob’em iá .ie
doated under the rules to Type 2. -.

R9 The German gwvernment shall udertke to prohibit 3çbs nationals

or resisnta frcm bringing legal. roeedure euteide of the procediu’e prod.

vidad by these Ves, That includes 10ga1 procedure within neutral couØ4riea

even if the performance of the cntraot flder the terms thersøf would ta*e

place psØ or in whole in such neutral oou*tvies This p$noipla ahsal not

ooer an .atteØ of Gër*.n parties ‘to .eflforce, a 4ecision oan Aserc court,

imd6t. these rules in neutral countries,

The German government on beh4lt Qf its nationals renounce all rights

a German national may have obtained in any court procedure dealing with

contracts covered by thae rules,

This proposal gives all psible respect to the rights of
courts. fiowever in eases in which Anlericana and Germans have contradtu
with each other the contacts of neutraltrjes are so loose that no
objection can be raised agai.nwt a provtin the future peace treaty
that neutral courts shal be exqludëd fro .ntertaring in these con.
tractual relations,

;
It.!



22.

r. The necessity for te eiggested r1e be. shown by
reference to the foUowing two situations: Z Q Farben and
erli.ng rpduota ba4 a controb in accordance +ø ich

is p,*ented from seUing within Argentine. StazUag
entered con#ent decree in the District Court of New Yo* 1r
vrtue of which the coarct between I,G* Farben and St.ring
was Witbut this eUation the contract oul4
bare to be Ørogated under the princip.es of thea iule, Z*G,
Farb brought a rnLt in Argentina against Sterling asking fox’
a court order by which Sterling would be p*ibited fro* sel$ng
in 2gent ,‘ the omtrao% suggqed z4e
would ‘of this s4t poseihie,

Under ieral principles an Anaericen firm ,‘ing pr,pezltyr
in Switserland could b. afied in Switzerland by a G.rm fire and
its property could be attac1ied, The rule would prohibit such
procedure. I do not see any Justifiable nOutrl interests which
14 asic. ah procedure inadvisable from point of’ view of
iZbational law,

Rule Z. The agency 4eØLet:8. by

rules may issue rules and .reulation, neceseery to obtain control over

‘reideflt to enforce these

the entire fiei4 øf contracts etWeen Americans and. Geraaa% They

request f3.4iig of reports within a paeiied pez’S.od of time provided

that the reperts alrea4 filed with the Alien 1zoperty Custodian or

Foreign Funds Control sIioud. not prove to ))øsufficient,


