VORLD TRADE CONTROL

by

Edward Msson

fdwerd Mason's book is essentiel for the understanding of the postwar
problems on international trsde. The Preparatory Conference, et present
discussing the United States proposed "Charter of an International Trade
Orgenizetion," will find in Meson's book the most slsborate examinstion of
i the American position in internationel treds. It is possible to restate
! roughly the thesis of the book as follows: (1) Attempts shall be mede to
come to an intsrnational agreement on outlawing restrictive practices,
(discriminstion, price fixing, distributing merkets and the like.) For the
purposes of policing registretion of participetion in internstional business
sgresments "of an enduring character" and in foreign enterprises shall be
requested by an international office. (2) In ceses of certaein commodities,
after a thorough investigation by governmentel study groups, market regu-
i lationsimey prove necessary. Such reguletion must teke place on an inter-
' governmental level. (3) If the internstional coopsration should fail, the
[ anti-trust lsgisletion should then be endorsed with the qualification thet
i participation of Americen firms in foreign certels does nhot violate this
legislation unless directly hindering import in the United Ststes.

These principles can be expected to arouse controversial discussions
among economists. As this is e review in & lsgel publicetion, we must limit
; oursslves to Maeson's legal assumptions and to his criticisms of the Depagtment
s 2 of Justice. Mason's principel presumptions on the lew as it exists todey is
e T to be found on peges 77 snd 83, and mey be briefly summerized in the folloving
. statement: The psrticipation of subsidisries end affilistes of Americen firms
%g: ( . operating abroed not only in domestic cartels but elso in international cartel

e arrgngements is not inconsistent with our enti-trust legislation if cartel
Yo ; arrafigements ere limited to areas in which such sgreements sre tolsrated,

; epproved or even imposed. Thus the only limitation suggested by Mason ig thet
the ‘participation of American firms in cartsls dirsctly restricting imports
intp the United States is illegal. '

Whilks ws are mainly concerned with the legsl velidity of the principle
stated by Meson, we wish to evaluate the actual meening of his statement in
relation to the orgenization of world trade. (1) A modern forgign cartel is
not only an orgsnization of one commercisl level, (menufecturers or whole-
iselers or netailers), but of sll three levsls. An Americen-cohtrolled firm
which volunterily participstes in such a structure practically excludes eny
import of his American competitors into the erea coversd by the cesrtel. (2)
American subsidieries in Englend which agree between themselves end with
nglish firms and subsidieriss of Swiss end French firms on the distribution
of the internationel markst, for all presctical purposes regulate Americen ex-
port marksts. If for instence the subsidiary of & Swiss firm in England
promiges to a subsidiary of an Agsrican_firm,@ov; o compete in South Africa,
the perties in interest understand their agreement as mesning that the United
States combine shall not compete with the Sq%gs;cﬂg%ﬁne. A clear indiceation
for this assumption; thig dévice of agrasments between subsidieries often is
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coordinsted vith exchenge of petents end technological informetion among

such subsidiesries which have the entire technology of the pstent corpore-
tion. Thersfore the sgreement betveen the subsidisries smounts to en
exchengs between the two combines in regerd to their entire technology. If
the egreement not to compete in South Africs actuelly only refers to the
British subsidiery, the considerstion peid for would b2 unreesoncblz. Thet
would b= sspeciclly the cess if the egreement was resached betwezn =zn
Amsriczn-controlled subsidiery in England end sn finglish combine. The care-
ful reeder of trade journels is obsarving this trend in ths immediaste pressat.

I do not see eny help in the limitetion mede by Mason to the effect that
ggreemants ere illegsel if they directly affect imports into the United Stetes.
Limitetion of export is implied limitetion of import, since export psys for
import. Furthsrmore, reguletion of foreign merksts is rsgulation of Amsrican
domestic markets, provided the United States has not e monopolistic position
in the production of the pertinent goods. The prices and the quentity of
production in foreign markets determine possible import into thes United Stetes.
Direction of goods from ons forsign msrket into others means imports into the
United States ere affected. Are they smong the "indirect =ffects" under
Weson's designetions? Is it sctuslly our lew thaet in sll thes: cases the snti-
trust legislection has to withdraw since "et best it would be difficult to
exercise sn extra-tsrritoriel jurisdiction; et worst it would involve s serious
interference vith business prectices customery sbroed?" (p. 77)

. Meson has some forceful legel suthority supporting him. Justice Holmes,
speeking for ths Suprsme Court, interpreted legal protections for an Americen
firm on the following facts. In 1903 the pleintiff purchased e benene plente-
tion in Panezme and built e reilwey to connect this plentation with the port.
The defendsnt, & lezrge fmnericen firm, together with its associestes, vas in
complets control of the bsnane market. They hired soms people vho heppened to
be officers in the army of & government of doubtful legal stetus for the purpose
of destroying the competitor's esteblishment eltogethsr. The hirelings com-
pletely destroysd the plaintiff's plentetion and reilwey snd the defendant's
monopolistic position wes reesteblished. In the face of these facts, the court
found it e genersl and elmost universel rule that the cheracter of an sct es
lawful or unlewful must be dstermined vholly by the lew of the country where
the act was done. (American Banene Co. v. United Fruit Co. 213 U.S. 347 1309)

For some time this case hss not been cited es es existing suthority, but
quite recently we find references sre bsing mede to this decision ageain.
(Americen Medicel Assn. V. U.S. s Aluminum Corp. of Americe v. U.S.
148 F2 416 ( 1939). As s metter of fact the sociel and internationsl con-
ditions ufdder which the Banena csse was decided were completely diffsrent from
modern condf'tions. In 1909 no one considered 2s possible en ect of "legel
significance", especislly of tortious chsracter, committed in foreign countries
with the exception of the femous law school cese.where & person on ths Americen
side of the borderline is shot by & person stending on the Mexican side of the
borderlins. Todsy there sre many ceses in which the security of the country
and of its citizens-cen be endangered by acts "lawfully" done abrosd. Recently
a high Federel court (Branch v. Federal Trade Commission 141 F 24 31 (C.C.A.
7th 1944), hsed to desl with a Weshington, D. C. "educationel institute" which by
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circuler lstter sent instructions on medicine to students in Letin Americs.
Every person who showed en intersst in these letters, which were drafted by
people who had no treining in medicine whatsoever, was promised a "greduation"
certificate. The Federal Trade Commission issued & decree prohibiting this
business ectivity. The institute, relying on the Benana cese, in its eppesl
to the court argued that our courts snd executive sgencies have no juris-
diction in business transections of Americen citizens consummzted ebroed.
Deciding in favor of the Federal Trade Commission the court pointed out that
the Commission does not sssume to protect the petitioner's customers in

Latin Americe. It seeks to protect the petitionsr's competitors from his
unfeir practice, begun in the United States and consummsted in Latin America.
It sesks to protect foreign commerce. If thet commerce was being defiled by
resident citizens of the United Stetes to the disadventsge of other competing
citizens of the United States, the United Stetes has e right to protect such
commsrce from defilence even though the customer may look to his own
sovsraign for protection. The right of the United States to control the con-
duct of its citizens in foreign countries in respect to matters which a sov-
ereign ordinarily governs within his own territorisl jurisdiction has been
recognized repeatedly. Congress hes the powsr to prevent unfeir trade prac-
tice in foreign commerce by citizsns of the Uhited Stetes. Is not this
opinion a challenges to Mason's statement of the law and of recent dicte in
court decisions? Is it not an even more forceful ergument in favor of
covering cartel activities of Amsrican firms ebroad by the Sherman Act, if

we realize that without Americen perticipation the following pre-war certels
could not heve existed. Aluminum, artificisl silk end reyon, espirin, berylium,
cable end redio communicetion, cellulose, citric acid, copper,. dental supplies,
dyestuffs, electrical lemps end machinery, explosives, glass, household eppli-
ences, iodime, insulin, lesd, lead oxide, magnesite, magnesium, metches, motion
pictures, newsprint, opticsl gledd, paper end pulp, plete glass, phonographs,
reils, records, steel, sulpher, tankers, titenium, tobacco, tubes, vegetable
oils, and wagons. The mere fact of sn Americen corporetion in these fields
would have mede impossibls private cartels. Msson's argument is based on an
underestimation of the Americen position. A governmentel sction, by which
American-controlled firms are compelled to join certels, brings these céses
on another level not discussed here. If once the discussed legel sssumptions
of the book should bresk down, its legel consideration of the export associe-
tion casq!(p. 68) and its position to the problesm of "advance clearance of
proposed International Business Agresments," (p. 85) becomes doubtful. (See
Kronstein;Leighton, Cartel Control: A Record of Feilure (Feb. 1946) 55 Yale
L. J. 297

Mason's book is replete with criticisms of the Department of Justice.
This is regrettable, coming just at a moment when the government policy seems
to become & psrt of the internationsl policy on which all parties agree. The
excellent report of the United States Associetes, International Chamber of
Commerce on, "World Trade and Employment" indicates the full approval of a
strong enti-cartel policy by American businsss. It serves, in my opinion, no
good purpose to connect Borkin-Wslsh's book on "Germany's Master Plen" sgainst
which I objected in 1943 (Commonweal June 4, 1943 p. 171-2) with the Dspart-
ment's. enti-trust policy. Not a single case has been selected on the theory
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of this book. Mason's principal argument ageinst Wendell Berge's book
(Cartel's Challenge to & Free World, Public Affeirs Press, Weshington, D. C.)
is thet he overvalues cartels. A good deal of this controversy is based on

e difference in definitions of certels. Berge is using it with emphasis on
monopolistic control, (wherefore he sees in cartels ell svils of internstional
monopolies), while Meson is using it in regerd to eny agresmant heving effect
on free flow of trasde. There is one point which Meson, while attecking the
Anti-Trust Division, mey have overlooked. Without the work of this Division,
Mason and the Certsl Committee, whose chairman he was, would not have hsd the
meteriel on which their work is based. Meson is doing an importent job in
freeing discussions on world trade control from the harsh and bitter words
used in the early cempaign. But he would be even mors effective if he would
not have reverted to this former method of discussion when he considered the
work of the people who preparsd a good deal of the road to his successful
performence. Lawyers and economists who sre studying problems of internetional
trade will be grateful to Mason - and the Department of Justice. An examinae-
tion of their combined work is zn invitetion to a more unbissed and impartisl

study .

Note: On the work of “the-Inisrnetionel-Chember—of Commerce see Terrill,
Certels snd the International Exchange of Technology, (Americen Economic Review
Proceedings, V. 36, Msy 1946); Resport on the United States "Proposals for the
Expension of World Trade and Employment", State Dept. pub. #2411 (May 1946)
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